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IN’ THE 


United States Court of Appeals 

FOB THE DlSTBICT OF COLUMBIA 


No. 9771 


HORSEMEN’S BENEVOLENT AND PROTECTIVE 
ASSOCIATION, a corporation, Defendant, Appellant 

VS. N 

WAYNE KENDRICK, Plaintiff, Appellee 


SPECIAL APPEAL FROM AN ORDER OF TEE DISTRICT COURT 
OF TEE UNITED STATES FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This cause comes before this Court on a special appeal 
granted to the Horsemen’s Benevolent and Protective As¬ 
sociation, a corporation, on March 18,1948, by order of this 
Honorable Court from an order entered by the District 
Court of the United .States for the District of Columbia on 
January 14,1948, denying appellant’s motion to oppose and 
limit the taking of depositions in a proceeding by Wayne 
Kendrick to recover damages for an alleged libel and for 
injunction (Appellant’s App. 38). 
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Jurisdiction of this Court is derived from Par. 17-101, 
Chap. 1, Title 17, D. C.. Code 1940. (Title 18, Sec. 26 
D. C. Code 1929. Feb. 9,1893, 27 Stat. 435, ch. 74, § 7; Mar. 
3, 1901, 31 Stat. 1225, ch. 854, §226; Mar 3, 1921, 41 Stat. 
1312, ch. 125, § 12.) 

Statement of Case 

On September 19, 1947, Wayne Kendrick, the appellee, 
filed a “Complaint for Libel, Damages and for Injunction”, 
in the District Court of the United States for the District 
of Columbia, Civil Action No. 3787-47 (Appellant’s App. 
1), naming therein as parties defendant John A. Manfuso, 
an individual, and the Horsemen’s Benevolent and Pro¬ 
tective Association, the appellant, a corporation incorpo¬ 
rated under the laws of the State of Rhode Island, and 
hereinafter referred to as “the corporation”. Service of 
process upon the parties defendant was made on September 
26,1947, upon John A. Manfuso, as an individual defendant, 
and, as set forth in the return of the Marshal, upon the 
“Horsemen’s Benevolent and Protective Association by 
personally serving John A. Manfuso, official 9-26-47”. 
(Appellant’s App. 6). John A. Manfuso, a resident of the 
State of Maryland and Vice-President of the Delaware, 
Maryland, Virginia and West Virginia Division, hereinafter 
referred to as “the Maryland Division”, of the corporation, 
is personally employed by the J. S. Tyree Chemist Inc. 
within the District of Columbia. (Appellant’s App. 8). 

In response to the service of process and return of Sep¬ 
tember 26,1947, upon “John A. Manfuso, official”, the cor¬ 
poration appeared specially and filed a Motion to Quash 
Service of Process and Return (Appellant’s App. 7) 
on the grounds that it is a foreign corporation, incorporated 
under the laws of the State of Rhode Island, and that it is 
not doing, conducting or transacting business in the Dis¬ 
trict of Columbia nor was it so doing on September 26,1947, 
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the time of the purported service upon it, and that there¬ 
fore the District Court lacks jurisdiction over the person of 
the corporation. In support of this motion affidavits of 
John A. Manfuso, Vice-President of “the Maryland Di¬ 
vision” (Appellant’s App. 8) and Alexis C. Dumestre, 
President of the Corporation (Appellant’s App. 10) were 
filed. 

Upon notice served by the plaintiff and with the consent 
of the parties defendant, on October 21, 1947, the plaintiff 
took the deposition of Alfred C. Paul at his office in the 
District of Columbia, “in relation to the motion to quash 
service of process, rendered on the Horsemen’s Benevolent 
and Protective Association”. 

On November 5,1947, the plaintiff caused a copy of a sum¬ 
mons and the complaint in Civil Action No. 3787-47 to be 
served personally upon H. H. Ferguson, Secretary- 
Treasurer of “the Maryland Division” of the corporation, 
at the Pimlico Race Track, Baltimore, Maryland, by a 
Deputy United States Marshal for the District of Mary¬ 
land, State of Maryland. (Appellant’s App. 12). 

In response to this service of process and return the cor¬ 
poration appeared specially and filed a Motion to Quash 
Service of Process and Return (Appellant’s App. 13) on 
the grounds that it is a foreign corporation not doing busi¬ 
ness in the District of Columbia, that the cause of action is 
not such as set forth in the statute authorizing personal 
service on a nonresident defendant out of the District of 
Columbia, and that the return of service does not comply 
with the statute and is defective on its face. In support of 
this motion affidavits of H. H. Ferguson, Secretary- 
Treasurer of “the Maryland Division” (Appellant’s App. 
15) and John A. Manfuso, Vice-President of “the Maryland 
Division” (Appellant’s App. 17) were filed. 

On November 7, 1947, the plaintiff caused a copy of a 
summons and the complaint in Civil Action No. 3787-47 to be 
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served personally upon F. E. M. South, Secretary-Treasurer 
of the corporation at 53 State Street, Boston, Massachusetts, 
by a Deputy United States Marshal (Appellant’s App. 19). 

In response to this service of process and return the 
corporation appeared specially and filed a Motion to Quash 
Service of Process and Return (Appellant’s App. 20) on the 
same grounds as set forth with regard to the service on 
H. H. Ferguson. In support of this motion affidavits of 
F. E. M. South, Secretary-Treasurer of the corporation 
(Appellant’s App. 21) and John A. Manfuso, Vice-Presi¬ 
dent of “the Maryland Division” (Appellant’s App. 24) 
were filed. 

On November 25, 1947, without obtaining leave of Court 
in compliance with Rule 26(a) of the Federal Rules of 
Civil Procedure, the plaintiff served upon the defendants 
a notice to take the deposition of “H. H. Ferguson, Secre¬ 
tary of the defendant Horsemen’s Benevolent and Protec¬ 
tive Association, Maryland, Delaware and West Virginia 
Division, at 10 o’clock a. m., December 4, 1947”, at Balti¬ 
more, Maryland (Appellant’s App. 25). Further, pursuant 
to Rule 45(d) of the Federal Rules of Civil Procedure, a 
subpoena duces tecum was served upon H. H. Ferguson 
to produce certain records, papers, documents, correspond¬ 
ence and minutes of the corporation. (Appellant’s App. 
31). 

Subsequently, a stipulation (Appellant’s App. 26) was 
entered into between the parties that H. H. Ferguson’s depo¬ 
sition should be taken in the District of Columbia on De¬ 
cember 10, 1947; that should the defendant Horsemen’s 
Benevolent and Protective Association file a motion in 
opposition to the taking of the deposition it should be con¬ 
tinued until such time as the Court should order after the 
hearing of the motion in opposition thereto; and, that the 
stipulation should not in any way limit or prejudice the 
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rights of the defendants to object to or move to limit the 
nature and scope of the deposition. 

On December 3, 1947, the defendant corporation filed a 
motion to oppose and limit the taking of depositions (Ap¬ 
pellant’s App. 27) which, upon filing of points and authori¬ 
ties in opposition thereto, was heard before Justice F. 
Dickinson Letts of the District Court, who, by order of 
January 14,1948, (Appellant’s App. 38), denied the motion. 

On December 12, 1947, the answer of defendant John A. 
Manfuso to an amended complaint was filed in Civil Action 
No. 3787-47. (Appellant’s App. 36). 

On February 20, 1948, Justice F. Dickinson Letts of the 
District Court of the United States for the District of Colum¬ 
bia issued an order denying a motion of the defendant 
Horsemen’s Benevolent and Protective Association to stay 
the taking of depositions and interrogatories, other than 
with regard to the issue of the jurisdiction of the Court 
over the defendant corporation, until the final decision of 
this Court on the petition for the allowance of a special 
appeal and on any appeal allowed. The District Court 
further ordered that the deposition of H. H. Ferguson 
should be taken by the plaintiff in the District of Columbia 
at 4:00 o’clock P. M. on February 27, 1948. (Appellant’s 
App. 38). 

On February 27, 1948, this Court ordered “that the tak¬ 
ing of testimony and written interrogatories in this cause 
be,—stayed pending final action by this court on the petition 
for allowance of special appeal herein, or the further order 
of this court—.” 

By order dated March 18,1948, this Court ordered that a 
special appeal from the order of the District Court of Janu¬ 
ary 14,1948, (Appellant’s App. 39) be allowed, “expressly 
limited, however, to the power of the trial court after order¬ 
ing the taking of the deposition in this case, to refuse to 
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limit the scope thereof,” and further, “that the stay order 
entered by this Court herein on February 27, 1948, be,—, 
continued in effect pending final disposition of this appeal”. 
(Appellant’s App. 40.) 

Statutes and Rules Involved 

Par. 13-103; D. C. Code (1940). “Service on foreign 
corporations.” 

“In actions against foreign corporations doing busi¬ 
ness in the District all process may be served on the 
agent of such corporation or person conducting its busi¬ 
ness, or, in case he is absent and can not be found, by 
leaving a copy at the principal place of business in the 
District, or, if there be no such place of business, by 
leaving the same at the place of business or residence 
of such agent in said District, and such service shall be 
effectual to bring the corporation before the court.” 

“When a foreign corporation shall transact business 
in the District without having any place of business or 
resident agent therein, service upon any officer or agent 
or employee of such corporation in the District shall be 
effectual as to suits growing out of contracts entered 
into or to be performed, in whole or in part, in the 
District of Columbia or growing out of any tort com¬ 
mitted in the said District. (Mar. 3,1901,31 Stat. 1419, 
ch. 854, § 1537; June 30, 1902, 32 Stat. 544, ch. 1329; 
Feb. 1, 1907, 34 Stat. 874, ch. 445).” 

Par. 13-108; D. C. Code (1940). “Publication as to non¬ 
resident—Actual service beyond District.” 

“Publication may be substituted for personal service 
of process upon any defendant who can not be found 
and who is shown by affidavit to be a nonresident,—in 
suits for partition, divorce, by attachment, foreclosure 
of mortgages and deeds of trust, the establishment of 
title to real estate by possession, the enforcement of 
mechanics’ liens, and all other liens against real or 
personal property within the District, and in all actions 



7 


at law and in equity which have for their immediate 
object the enforcement or establishment of any lawful 
right, claim, or demand to or against any real or per¬ 
sonal property within the jurisdiction of the court.” 

“Personal service of process may be made—on a 
nonresident defendant out of the District of Columbia, 
which service shall have the same effect and no other 
as an order of publication duly executed.—such return 
must show the time and place of such service and that 
the defendant so served is a nonresident of the District 
of Columbia.—(Mar. 3, 1901, 31 Stat. 1206, ch. 854, 
$ 105; Apr. 19,1920, 41 Stat. 556, ch. 153.) ” 

Rule 26, Federal Rules of Civil Procedure ( prior to 
Amendment.) 

“ (a) When Depositions May be Taken. By leave of 
court after jurisdiction has been obtained over any 
defendant—or without such leave after am answer has 
been served , the testimony of any person, whether a 
party or not, may be taken at the instance of any party 
by deposition upon oral examination or written inter¬ 
rogatories for the purpose of discovery or for use as 
evidence in the action or for both purposes. The at¬ 
tendance of witnesses may be compelled by the use of 
subpoena as provided in Rule 45. Depositions shall be 
taken only in accordance with these rules.—” (Em¬ 
phasis added.) 

“(d) Use of Depositions. At the trial or upon the 
hearing of a motion or an interlocutory proceeding, any 
part or all of a deposition, so far as admissible under 
the rules of evidence, may be used against any party 
who was present or represented at the taking of the 
deposition or who had due notice thereof, in accordance 
with any one of the following provisions: 

“ (2) The deposition of a party or of any one who at 
the time of taking the deposition was an officer, director, 
or managing agent of a public or private corporation, 
partnership or association which is a party may be used 
by an adverse party for any purpose.” 
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“Substitution of parties does not affect the right to 
use depositions previously taken; and, when an action 
in any court of the United States or of any state has 
been dismissed and another action involving the same 
subject matter is afterward brought between the same 
parties or their representatives or successors in in¬ 
terest, all depositions may be used in the latter as if 
originally taken therefor.” 

Rule 26, Federal Rules of Civil Procedure (Amended as 
to Rule 26(a).) 

“(a) When Depositions May Be Taken. Any party 
may take the testimony of any person, including a 
party, by deposition upon oral examination or written 
interrogatories for the purpose of discovery or for use 
as evidence in the action or for both purposes. After 
commencement of the action the deposition may he 
taken without leave of court — . The attendance of wit¬ 
nesses may be compelled by the use of subpoena as pro¬ 
vided in Rule 45. Depositions shall be taken only in 
accordance with these rules.—” (Emphasis added.) 

Rule 30(b), Federal Rules of Civil Procedure (as 
Amended). 

“Orders for the Protection of Parties and Depo¬ 
nents. After notice is served for taking a deposition 
by oral examination, upon motion seasonably made by 
any party—and upon notice and for good cause shown, 
the court in which the action is pending may make an 
order that the deposition shall not be taken,—or that 
the scope of the examination shall be limited to certain 
matters,—or the court may make any other order 
which justice requires to protect the party or witness 
from annoyance, embarrassment or oppression. 

Rule 45(b), Federal Rules of Civil Procedure (as 
Amended). 

“For Production of Documentary Evidence. A sub¬ 
poena may also command the person to whom it is 
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directed to produce the books, papers, documents, or 
tangible things designated therein; but the court, upon 
motion made promptly and in any event at or before 
the time specified in the subpoena for compliance there¬ 
with, may (1) quash or modify the subpoena if it is un¬ 
reasonable and oppressive—.” 

Rule 82, Federal Rules of Civil Procedure. 

“ These rules shall not be construed to extend or limit 
the jurisdiction of the district courts of the United 
States or the venue of actions therein.” 

28 U. S. C. A. § 80 (Judicial Code, section 37.). Judicial 
Code and Judiciary; dismissal or remand. 

“If in any suit commenced in a district court—it shall 
appear to the satisfaction of the said district court, at 
any time after such suit has been brought—, that such 
suit does not really and substantially involve a dispute 
or controversy properly within the jurisdiction of said 
district court—, the said district court shall proceed 
no further therein, but shall dismiss the suit—. (Mar. 
3,1875, c. 137, § 5,18 Stat. 472; Mar. 3, 1887, c. 373, § 6, 
24 Stat. 555; Aug. 13, 1888, c. 866, $ 6, 25 Stat. 436: 
Mar. 3,1911, c. 231, § 37,36 Stat. 1098.) ” 

Statement of Points 

1. That the Court below erred in denying appellant’s 
motion to oppose and limit the taking of depositions and 
interrogatories to the question of whether the appellant, a 
foreign corporation, is or was doing, conducting, or trans¬ 
acting business within the District of Columbia at the times 
of the purported services of process upon it, and the conse¬ 
quent question of the jurisdiction of the District Court over 
the person of the appellant. 

2. That the refusal of the District Court to limit the scope 
of the deposition is an unreasonable abuse of its discretion 
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which will result in material injustice, irreparable injury, 
oppression, harassment and unreasonable and unnecessary 
cost and expense to the appellant. 

3. That where the appellant, a foreign corporation, has 
entered a special appearance, before answer, for the pur¬ 
pose of contesting the jurisdiction of the Court over its 
person and has filed a motion to quash the service of process 
and return, supported by affidavits, the trial Court, after 
ordering the taking of the deposition in this case, lacks the 
power to refuse to limit the scope of the deposition to the 
question of the jurisdiction of the Court and, therefore, the 
trial Court erred in refusing to limit the scope thereof since 
its jurisdiction is special, limited and preliminary until the 
question of jurisdiction is determined, and any deposition 
taken should be confined to the questions of fact, if any, 
raised by the motion. 

Summary of Argument 

1. That where a defendant foreign corporation has ap¬ 
peared specially and by motion challenged and contested 
the jurisdiction of the Court over its person the Court has 
jurisdiction to determine the motion to dismiss but this 
jurisdiction is special, limited and preliminary and should be 
restricted to the hearing and determining of the question 
of jurisdiction raised by the defendant’s motion. 

2. That where a defendant foreign corporation has 
moved, before answer, to dismiss the complaint on the 
ground of insufficiency of service of process, claiming that 
it was not doing business within the jurisdiction at the 
times of the purported services of process and was there¬ 
fore not subject to process the plaintiff may take depositions 
only on the issues of fact pertaining to jurisdiction, if 
any, raised by the motion. 
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3. That Rule 26(a), as amended, merely eliminates the 
procedural requirement of obtaining leave of Court to take 
depositions and does not change the substantive law nor does 
it enlarge or increase the jurisdiction of the Court so as to 
permit inquiry into matters beyond the scope of the Court’s 
jurisdiction over the person of a party when that jurisdic¬ 
tion is challenged and contested, as set forth in Rule 82, 
and though the Rules of Civil Procedure should be con¬ 
strued liberally as to matters of procedure, they should not 
be so construed as to work material injustice and irrepar¬ 
able injury to the prejudice of the substantive rights of 
parties to an action. 

4. That the rights of the defendant foreign corporation, 
the appellant herein, to challenge and contest the jurisdic¬ 
tion of the Court over its person should not in any way 
be prejudiced so as to cause material injustice and irrep¬ 
arable injury by the taking of depositions beyond the scope 
of the jurisdictional question, merely because the plaintiff 
below has brought action against two defendants, one of 
whom has filed an answer to the complaint. 

5. That, if in any suit commenced in a district court it 
shall appear to the satisfaction of the said district court, 
at any time after such suit has been brought, that such suit 
does not really and substantially involve a dispute or con¬ 
troversy properly within the jurisdiction of said district 
court, the said district court shall proceed no further 
therein, but shall dismiss the suit and, therefore, the trial 
court after ordering the taking of the deposition in this 
case, lacked the power to refuse to limit the scope of the 
deposition to the issue of the jurisdiction of the Court over 
the person of the defendant foreign corporation. 

Argument 

Point 1. Prima facie a corporation is not suable in a 
foreign jurisdiction, and under the provisions of Para- 
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graphs 13-103 and 13-108 of the District of Columbia Code 
(1940), the appellant is not suable in the District Court of 
the United States for the District of Columbia in this 
cause, without its consent, unless it is found that the appel¬ 
lant was “doing business in the District” at the times of 
the purported services of process upon it. The determina¬ 
tion of the question as to whether appellant was doing 
business in the District of Columbia is not a part of this 
appeal. However, the question of the jurisdiction of the 
District Court over the person of the appellant foreign 
corporation is the primary and underlying question in the 
special appearance entered by the appellant, and as such 
has an indirect bearing on the entire case. 

In the case of Silk v. Sieling, decided September 22,1947, 
in the District Court for the Eastern District of Pennsyl¬ 
vania, 10 Federal Rules Service 26a. 12, Case 1, an action 
was brought by a seaman against the general agents of a 
Government ship to recover damages for personal in¬ 
juries. Upon the service of a summons and complaint the 
defendant appeared specially and raised the issue of 
jurisdiction over its person by declaring that it was not 
doing business within the jurisdiction of the Court. The 
plaintiff filed a motion for leave to take depositions of the 
defendant under Federal Rule of Civil Procedure 26. The 
defendant opposed the motion on the ground that no 
depositions could be taken under Rule 26 until jurisdic¬ 
tion had been obtained over the defendant. With regard 
to these contentions the Court stated: 

“There can be no doubt that this Court has juris¬ 
dictional power to hear and determine questions in¬ 
volving its jurisdiction either of the person or the 
subject matter nor that in order to resolve fact issues 
on which jurisdiction depends, the ordinary process 
of the Court is available to cause evidence bearing on 
the fact in issue to be produced. For this limited pur¬ 
pose the Court has obtained jurisdiction , albeit a special , 
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limited or preliminary jurisdiction, over the defendant 
when, appearing specially, they challenge the validity 
of the service.” (Italics added.) 

Appellant contends that the statement by the Court in 
Silk v. Sieling is the correct and general rule of the sub¬ 
stantive law in so far as the jurisdiction of the Court is 
concerned in such cases and that the Court’s power and 
jurisdiction, and any depositions taken, in the instant case 
should be restricted and limited to the question of the 
Court’s jurisdiction over the person of the appellant until 
such jurisdiction is finally established and determined. 

In a similar case, Savage v. Isthmian Steamship Co., de¬ 
cided September 19, 1946, 7 Federal Rules Decision 311, 
9 Federal Rules Service 26a. 12, Case 1, the same Court 
asserted the principle that a deposition may not be taken 
before answer without leave of Court and a deposition 
taken without leave will be suppressed on the Court’s own 
motion. The Court further stated, “Several cases have 
held that, when the question of the Court’s jurisdiction has 
been raised upon preliminary motion, the taking of deposi¬ 
tions on the disputed issues of fact is a proper procedure”. 
(Italics added). 

Point 2. Prior to the very recent amendments to the 
Federal Rules of Civil Procedure the question of whether 
depositions could be taken where the defendant contested 
the jurisdiction of the Court over the subject matter or 
over his person caused some diversity of opinion. Rule 
26(a) (prior to the recent amendment) provided for the 
taking of depositions “by leave of Court after jurisdic¬ 
tion has been obtained over any defendant—.” 

Early decisions of the District Courts expressed the view 
that “the Rules of Civil Procedure do not contemplate the 
taking of depositions for discovery purposes in a pending 
action until the Court’s jurisdiction is determined.” Fox 
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et al. v. House et al. (United States, Intervenor), District 
Court E. D. Oklahoma, October 13, 1939, 29 F. Supp. 673. 
A similar ruling was made in Urquhart v. American^La 
France Foamite Corp. 7 Federal Rules Service 4d. 35, Case 
1, (D. C. 1943), where the District Court of the District of 
Columbia held that plaintiff in a patent infringement suit 
could not take depositions on the issues raised by defend¬ 
ant’s motion to quash service and dismiss, saying: 

“Because the mechanics of Rule 26 are available 
only ‘after jurisdiction has been obtained’, and are 
exclusive, plaintiff’s motions must be denied. I find 
nothing in the Rules authorizing discovery in aid of 
jurisdiction.” 

This decision was reversed, however, the United States 
Court of Appeals for the District of Columbia, this Court, in 
the case of Urquhart et al. v. American-La France Foamite 
Corporation, No. 8645, 79 U. S. App. D. C. 219, 144 F. 2d 
542 (1944), certiorari denied 65 S. Ct. 273, 323 U. S. 783, 
89 L. Ed. 625, stating as follows: 

“We believe that such an interpretation of Rule 26(a) 
is error. In many cases it would in effect make it im¬ 
possible for a plaintiff to obtain counter-evidence 
against the defendant’s affidavits. The correct inter¬ 
pretation as we see it is found in Moore’s Federal 
Practice,” (1938) 2467-68, “as follows: 

‘Where the defendant serves in advance of answer 
a motion to dismiss under Rule 12(b), such as a for¬ 
eign corporation moving to dismiss on the ground of 
insufficiency of service of process, it would seem that 
the court should ordinarily grant leave to the plaintiff 
to take depositions on the issues of fact, if any, raised 
by the motion, such as matters relating to the ques¬ 
tion whether the foreign corporation is doing busi¬ 
ness in the state, and whether the person served is 
an agent of the corporation who is authorized to 
receive service of process under Rule 4(d) (3),(7).’ 
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The above quotation has been approved in the case of 
Jiffy Lubricator Co. v. Alemite Co .” (28 F. Supp. 385 
(D. N. Dak. 1939). See also Waiters v. Ralston Coal 
Co., 25 F. Supp. 387 (N.D. Pa. 1938)). 

“We recognize that the court has discretion under 
Rule 43(e) to decide on affidavits alone such a motion to 
dismiss as the one we are considering here. However, 
the court did not exercise its discretion in this case and 
in view of the terms of the affidavits it is likely that 
permission would have been granted to take depositions 
had the court thought it had power to do so.” (Italics 
added) (Writ of certiorari denied Dec. 4, 1944; 65 S. 
Ct. 273, 323 U. S. 783, 89 L. Ed. 625.) 

In the case of Jiffy Lubricator Co. v. Alemite Co., 28 F. 
Supp. 385, cited by this Court in the “Urquhart” case swpra, 
the District Court, District of North Dakota, stated the fol¬ 
lowing: 

“That the summons and complaint and return of 
service prima facie vest this Court with jurisdiction 
cannot be subject to much doubt. This Court has juris¬ 
diction to determine the motion to dismiss. It may de¬ 
cide this motion on the complaint and affidavits sub¬ 
mitted, or hear testimony bearing upon the question. 
It would seem that it is within the spirit and intent of 
the new rules, under the circumstances, to permit the 
Court to authorize the taking of depositions which are 
limited to the question of jurisdiction raised by defend¬ 
ant’s motion.” (Italics added.) 

This principle of substantive law, established on appeal by 
this Court in the “ Urquhart ” case, has been more recently 
set forth in the following cases: 

Application of Wisconsin Alumni Research Founda¬ 
tion, District Court, D. New Jersey, Jan. 25, 1945; 

4 Federal Rules Decisions 263. 
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Kilpatrick v. Texas & Pacific Ry. Co., District Court 
S. D. New York, July 16, 1947; 72 F. Supp. 635, 10 
Federal Rules Service 26a. 162, Case 1. 

In Kilpatrick v. Texas & Pacific Ry. Co. the Court in set¬ 
ting out the above principle, further stated: “—but the 
Court in its discretion may decide the issue on affidavits alone 
and where the defendant has submitted specific affidavits of 
all persons plaintiff proposes to examine, which are not con¬ 
troverted by plaintiff’s motion to take depositions will be 
denied.” 

Based upon the decisions and statements of the Courts as 
set forth above, appellant contends that under Rule 26(a), 
prior to the recent amendment, depositions in such cases 
involving the question of jurisdiction over the person of 
the defendant could be taken (1) only by leave of Court, 
and (2) were limited to the question of jurisdiction raised 
by defendant’s motion, and that where affidavits have been 
filed, as in the instant case, the Court in its discretion could 
decide the motion on the affidavits alone and need not allow 
the taking of depositions on the questions of fact raised. 

The provision for obtaining “leave of court” under Rule 
26(a), prior to amendment, required the plaintiff to show 
to the Court what matters concerning jurisdiction would 
be inquired into in the deposition. Where the plaintiff was 
unable to show the Court that depositions would reveal 
facts pertinent to the jurisdictional question, the Court, 
in its discretion, could decide the motion on affidavits filed 
alone. 

Rule 26(a) as amended, merely eliminates the procedural 
requirement of obtaining “leave of Court,” and does not 
alter, change, modify or dispense with the limiting of depo¬ 
sitions to the question of jurisdiction or the Court’s discre¬ 
tionary power to decide a motion on affidavits alone. 
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The appellee herein, plaintiff below, has not at any time 
or in any way offered to show to the Court what matters he 
plans to bring before the Court by the taking of depositions 
or what statements, if any, in the affidavits filed by appellant 
he will or can controvert. Appellant is of the opinion that 
though the appellee may take depositions on the questions 
of fact concerning jurisdiction only, nevertheless, even 
as to the jurisdictional question he should make some show¬ 
ing as to what he intends to establish by depositions when 
the jurisdiction of the Court is challenged and affidavits in 
support of the challenge have been filed by the appellant. 

Point 3. Rule 26(a) of the Federal Rules of Civil Proce¬ 
dure, prior to the recent amendments, required that “leave 
of court after jurisdiction has been obtained over any de¬ 
fendant” must be obtained in order that depositions could 
be taken prior to the filing of an answer. (Italics added.) 
The cases pertaining to this question, as set forth under 
Point 2, supra, uniformly hold that “leave of court” was 
a prerequisite to the taking of depositions prior to answer 
under Rule 26(a). 

Urquhart v. American-La France Foamite Corp., 79 
U. S. App. D. C. 219,144 F. 2d 542; 

Application of Wisconsin Alumni Research Foundation, 
4 Federal Rules Decisions 263; 

Jiffy Lubricator Co. v. Alemite Co., 28 F. Supp. 385; 

Kilpatrick v. Texas & Pacific Ry. Co., 72 F. Supp. 635; 

Savage v. Isthmian Steamship Co., 7 Federal Rules 
Decisions 311. 

The amendment to Rule 26(a) states that “after com¬ 
mencement of the action the deposition may be taken with¬ 
out leave of court -” (Italics added). 

The Advisory Committee on Amendments to the Federal 
Rules of Civil Procedure under its note to subdivision (a) 
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of Rule 26 states as follows: ‘ ‘ The amendment eliminates 
the requirement of leave of Court for the taking of a deposi¬ 
tion—. The present rule forbids the plaintiff to take a depo¬ 
sition, without leave of court, before the answer is served. 
—there is no reason to forbid the plaintiff to take a deposi¬ 
tion without leave merely because the answer has not been 
served. ’ ’ 

Rule 82 of the Federal Rules of Civil Procedure states: 
“These rules shall not be construed to extend or limit the 
jurisdiction of the district courts of the United States or 
the venue of actions therein. ’ ’ 

It is the contention of appellant that in accordance with 
Rule 82, this change in Rule 26(a) pertains only to the pro¬ 
cedure involved and does not in any way change or alter 
the rule as set forth in Point 2 herein which limits any 
depositions taken in such cases to the question of jurisdic¬ 
tion involved. Rule 82 and the express statement of the 
Advisory Committee in the Note to Subdivision (a) sup¬ 
ports appellant’s contention. Appellant is unable to find 
any authority indicating that the amendment to Rule 26(a) 
in any way permits the scope of the depositions to be taken 
to be enlarged beyond the question of jurisdiction as set 
forth in the cases cited herein and appellant is of the opin¬ 
ion that the amendment to Rule 26(a) was not intended to 
enlarge, and does not enlarge, the scope of depositions be¬ 
yond that question. 

The Rules of Civil Procedure should be construed liber- , 
ally as to matters of procedure but they should not be so 
construed as to work material injustice and irreparable 
injury to the prejudice of the substantive rights of the 
appellant. 

Point 4. Appellee, plaintiff below, has brought action 
against two defendants in the District Court. John A. Man- 
fuso, the individual defendant, has been served personally 
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(Appellant’s App. 6), and has filed an answer (Appellant’s 
App. 36). The defendant foreign corporation, appellant, 
has filed motions (Appellant’s App. 7,13, 20) contesting the 
jurisdiction of the Court over its person. Appellee has con¬ 
tended that he is entitled to take depositions without limit 
as to scope as far as the defendant corporation is concerned 
even prior to the final determination and establishment of 
the jurisdiction of the Court over the person of the de¬ 
fendant corporation. 

The attorney for appellee has stated to the attorneys for 
appellant his intention to take numerous depositions of 
witnesses and officers of the defendant foreign corporation 
in various places outside the District of Columbia, specif¬ 
ically mentioning Boston, Massachusetts and New Orleans, 
Louisiana. 

In the case of Seman v. Leibovitz , District Court, E. D. 
Pennsylvania, May 20,1940,1 Federal Rules Decisions 280, 
The Court stated: “It is true that Rule 26 has been liberally 
construed in affording litigants the widest latitude in ex¬ 
aminations before trial. The court, however, feels that 
many abuses may present themselves if the litigants may, 
without limitation, compel examinations of each other and 
their witnesses.” 

Rule 30(b) of the Federal Rules of Civil Procedure states 
in part: “—and upon notice and for good cause shown, the 
court in which the action is pending may make an order that 
the deposition shall not be taken,—or that the scope of the 
examination shall be limited to certain matters—.” 

Rule 45(b) of the Federal Rules of Civil Procedure states 
in part: “—the court, upon motion made promptly—at or 
before the time specified in the subpoena for compliance 
therewith, may (1) quash or modify the subpoena if it is 
unreasonable and oppressive—.” 

Under the orders of the District Court of January 14, 
1948, (Appellant’s App. 38) and February 20, 1948 (Ap- 
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pellant’s App. 38), Appellee can take depositions without 
limit and thereby can put appellant to the unreasonable and 
unnecessary expense, oppression and harassment of appear¬ 
ing at any and all depositions taken anywhere in the United 
States to inquire into any and all matters pertaining to the 
appellee’s case in the Court below even though, in fact, the 
District Court may subsequently be held not to have juris¬ 
diction over the defendant corporation, and, under Rule 
26(d), even should the action herein against appellant be 
dismissed, the depositions taken may be used in any sub¬ 
sequent action which might be brought against appellant 
in some other Court. Appellant contends that the rule of 
substantive law as established in the cases cited under 
Point 2, supra, does not contemplate that matters other 
than the question of jurisdiction be inquired into until the 
question of jurisdiction is determined and established and 
that to permit the taking of depositions unlimited as to 
scope is an abuse of the District Court’s discretion which 
will operate as a material injustice and to the irreparable 
injury of the appellant. 

The affidavits (Appellant’s App. 8,10,15,17, 21, 24) filed 
in support of appellant’s motions to quash service of 
process and return (Appellant’s App. 7, 13, 20) and 
the deposition previously taken of Alfred C. Paul 
“in relation to the motion to quash service of process, 
rendered on the Horsemen’s Benevolent and Protective 
Association,” show that the appellee has available other 
jurisdictions in which he is free to bring action against 
appellant. 

Judge Cochran in Farmers & Merchants Bank v. Federal 
Reserve Bank, 286 Fed. 568, stated: “Prima facie a corpo¬ 
ration is not suable in a foreign jurisdiction. The burden 
is on the plaintiff who would hale it into court in such juris¬ 
diction to adduce some reasonable consideration for its 
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being subject to suit there. In the absence of such a con¬ 
sideration being adduced, jurisdiction does not exist. ” 

The appellee, plaintiff below, admits in the complaint 
(Appellant’s App. 2) to having been a member of the 
defendant corporation. As such, he knew, or should have 
known, that the defendant corporation was not, and is not, 
doing business within the District of Columbia. To permit 
the appellee, in a personal action for money damages, to 
bring action against a foreign corporation and an officer of 
that corporation, as an individual defendant, service of 
process being purportedly made upon both by serving the 
officer personally, and then allowing the taking of deposi¬ 
tions unlimited as to scope prior to the determination and 
establishment of the jurisdiction of the Court over the per¬ 
son of the foreign corporation, such jurisdiction having 
been controverted, would be establishing a highly question¬ 
able and completely unjust precedent and procedure. It is 
easily conceivable that such a precedent would foster 
“many abuses” as contemplated by the Court in Seman v. 
Leibovitz , cited above. Under such a precedent any corpo¬ 
ration might be subjected to the oppression, harassment, 
and unreasonable and unnecessary expense of “trying a 
case on depositions” in any jurisdiction where personal 
service on an officer, sued individually, could be obtained. 
Certainly such a situation it not within the reasonable con¬ 
templation of the Federal Rules of Civil Procedure. 

Point 5. Appellant, by motions (Appellant’s App. 7, 
13, 20) in accordance with Rule 12(b) of the Federal Rules 
of Civil Procedure, has properly raised the question of 
the jurisdiction of the District Court over its person and 
has supported these motions by affidavits (Appellant’s 
App. 8, 10, 15, 17, 21, 24) showing that the appellant was 
not doing business in the District of Columbia at the 
times of the purported services of process and returns 
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of an injunction under the Norris-La Guardia Act this 
Court stated the general principle that, “Although lack of 
jurisdiction of the person may be supplied in that manner” 
(by waiver), “as for example by a pleading requesting 
relief similar to that requested by the other party, waiver 
or consent cannot confer upon a court jurisdiction over the 
subject matter of the suit. While every court of general 
jurisdiction has power to determine whether the conditions 
essential to its exercise exists—exercise of this power can¬ 
not create additional jurisdiction.’’ The Court further 
declared that “the requirements of the Act concerning 
jurisdiction must be satisfied, absent which, the court had 
no jurisdiction to grant relief.” 

Miller v. First Service Corporation, 8 Cir., 84 F. 2d 680. 
Kelley v. United States, District Court, E. D. Michigan, 
N. D., June 28,1932, 59 F. 2d 743. 

Paragraph 13-108 of the D. C. Code (1940) provides for 
“Actual service beyond District.” The type of action 
herein is not one of those set forth in that paragraph pro¬ 
viding for service outside the District. With regard to the 
services and returns on H. H. Ferguson at Baltimore, Mary¬ 
land (Appellant’s App. 12), and F. E. M. South at Boston, 
Massachusetts (Appellant’s App. 19), appellant contends 
that the following statement of Mr. Justice Brandeis in 
Robertson v. Railroad Labor Board, 45 S. Ct. 621, 268 U. S. 
619, 69 L. Ed. 119, sets forth the applicable legal principles: 

“In a civil suit in personam, jurisdiction over the 
defendant, as distinguished from venue, implies among 
other things, either voluntary appearance by him or 
service of process upon him at a .place where the officer 
serving it has authority to execute a writ of summons. 
Under the general provisions of law, a United States 
District Court cannot issue process beyond the limits 
of the district.—And a defendant in a civil suit can be 
subjected to its jurisdiction in personam only by service 
within the district.” 
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Munter v. Weil Corset Co., Inc., 43 S. Ct. 347, 261 
U. S. 276;. 

Orange Theatre Corporation v. Rayherstz Amuse¬ 
ment Corporation ct al., 3rd Cir., 139 F. 2d 871 
(1944); 

Hauck v. Hiatt et al., District Court, W. D. South 
Carolina (1943) 50 F. Supp. 534. 

Appellant contends, therefore, that since it has not con¬ 
sented to the jurisdiction of the Court over its person and 
has not waived jurisdiction but has, instead, in accordance 
with Rule 12(b) of the Federal Rules of Civil Procedure, 
promptly and properly contested and challenged the juris¬ 
diction of the Court over its person by filing motions to 
quash the services of process and returns, all of which have 
been based on jurisdiction provided by statute, the Court 
should inquire into the matters concerning its jurisdiction 
and if it determines that it lacks jurisdiction it should pro¬ 
ceed no further therein, but should dismiss the case. 

Appellant contends further that the question of its juris¬ 
diction over the person of the appellant having been brought 
to the attention of the Court, the Court lacked the power, 
after ordering the taking of the deposition in this case, 
to refuse to limit the scope thereof. 

Conclusion 

For the above reasons appellant respectfully submits: 
That the District Court should have granted defendant’s 
motion to oppose and to limit the taking of depositions. 

We, accordingly, respectfully ask this Honorable Court 
to reverse the order denying defendant’s motion to oppose 
and limit the taking of depositions entered in this cause on 
January 14,1948, and to remand this case to the trial court 
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for such further action as this Honorable Court may deem 
to be appropriate under the circumstances. 

Respectfully submitted, 


Of Counsel for Appellant: 
Robert 0. Read, 

16 East Broad Street, 
Columbus, Ohio. 


John C. Poole, 

Dudley G. Skinker, 

1719 Eye Street, N. W., 
Washington 6, D. C. 
Attorneys for Appellant. 
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1 Filed September 19,1947. Charles E. Stewart, Clerk. 
IN THE DISTRICT COURT OF THE UNITED STATES 

FOB THE DlSTBICT OF COLUMBIA 


Civil Action No. 3787-47 

Wayne Kendbick, Rust Building, 1001 15th Street, N.W., 

Washington, D. C., 


Plaintiff, 


vs. 


John A. Manfuso, 743 15th Street, N.E., Washington, 
D. C., and Hobsemen ’s Benevolent and Pbotective Asso¬ 
ciation, % John A. Manfuso, 743 15th Street, N.E., Wash¬ 
ington, D. C., 

Defendants. 

Complaint for Libel, Damages and for Injunction 

1. This is an action for damages for the publication by 
the defendants of libel of and concerning plaintiff, and for 
damages for the acts and wrongs done by the defendants 
against the plaintiff as will hereinafter more specifically 
appear, and for an order enjoining the defendants from 
further continuing said acts complained of as hereinafter 
set forth. The amount involved exceeds $3,000.00, exclusive 
of interest and costs. 

2. Plaintiff is an adult citizen of the United States and is 
a resident of the District of Columbia. 

3. Defendant John A. Manfuso is an adult citizen of the 
United States and a resident of the District of Columbia. 

4. Defendant Horsemen’s Benevolent and Protective As¬ 
sociation hereinafter called the corporation, is incorporated 
under the laws of the State of Rhode Island and is doing 
business in the States of Maryland, Delaware, West Vir¬ 
ginia and in the District of Columbia as a division of said 
Corporation; said business of the defendant corporation 

3 1 
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being conducted in the District of Columbia by the defend¬ 
ant John A. Manfuso, its Vice President. 

2 5. That plaintiff became a member of the defend¬ 

ant corporation under the belief that it was a benevo¬ 
lent association as its name imports; and as it was repre¬ 
sented to him by officers of the corporation; that, however, 
plaintiff upon learning that defendant corporation had be¬ 
come engaged in activities inimical to his interests, and as 
he believed in violation of law, and particularly the defend¬ 
ant corporation’s agreement or federation with certain 
horseshoers which federation and agreements were to be 
unlawfully exercised to call strikes, if they deemed them 
advisable, and to injure and damage race horse owners who 
were not members of the defendant corporation or who, if 
members, refused to engage in such unlawful federation and 
agreements and strikes, plaintiff did on July 20,1947, resign 
from his membership in the defendant corporation for, 
among other reasons, those disclosed in Exhibits D and E 
attached hereto. 

6. The defendant corporation acting through its officers 
and either by or with the knowledge and consent of the 
defendant John A. Manfuso, did on, to wit, September 6, 
1947, cause to be published and circulated in The Washing¬ 
ton Post , the Times-Herald and a publication known as the 
Daily Racing Form , all of which publications have wide 
circulation in the District of Columbia, the residence of the 
plaintiff, and at other places throughout the United States; 
said publications stated that the defendant corporation had 
suspended the plaintiff from membership therein. Attached 
hereto and made a part hereof are copies of said publica¬ 
tions marked Exhibits A, B and C, respectively. The state¬ 
ments contained therein which refer to the plaintiff were 
wrongfully, maliciously and falsely published and were de¬ 
signed and intended by the defendants to bring the plaintiff 
into public contempt, hatred, scorn, obloquy, disgrace and 
shame and to harm and injure him in his business as an 
owner of race horses and otherwise; such wrong and injury 
being perpetrated against the plaintiff not only in the 
District of Columbia but also at all places where the busi¬ 
ness of horse racing is conducted. 
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7. That said published and circulated articles taken as a 
whole are libelous in that the defendants stated that plain¬ 
tiff had been suspended from the defendant corporation 

membership and such publications were intended by 
3 the defendant to injure the plaintiff in his business 

as an owner of race horses and otherwise, when as 
well known to the defendants the plaintiff had on, to wit, 
July 20, 1947, resigned in writing from membership in the 
defendant corporation, copy of such letter of resignation 
being attached hereto as Exhibit D; that plaintiff is in¬ 
formed, believes and therefore alleges that the defendant 
John A. Manfuso and other members and officers of the 
defendant corporation met on or about August 19, 1947, at 
Hagerstown, Maryland, and there voted to suspend the 
defendant from the defendant corporation membership 
when in fact and truth they and each of them well knew that 
the plaintiff had previously resigned from the said defend¬ 
ant corporation; that the plaintiff was given no notice of the 
said meeting of August 19, 1947, nor was he ever given 
notice or granted any hearing; nor was plaintiff ever ad¬ 
vised of any charges having been preferred against him to 
the defendant corporation or any of its members; that the 
plaintiff was never advised by the defendant corporation, 
the defendant John A. Manfuso, nor any of the members of 
the defendant corporation of the alleged suspension of 
the plaintiff on August 19,1947; that the plaintiff was first 
apprised of the action of the defendants in the aforesaid 
publication of September 6,1947, or approximately 18 days 
after the aforesaid meeting of the defendants at Hagers¬ 
town, Maryland; that the action of the defendant John A. 
Manfuso and the corporation as well as other members and 
officers of the corporation, whose names are unknown to 
the plaintiff were deliberately, maliciously and wrongfully 
designed and intended by them to injure and damage the 
plaintiff, and they did so injure and damage the plaintiff 
financially and otherwise. 

8. That the defendant corporation, and the defendant 
John A. Manfuso and other officers and members of the 
defendant corporation particularly C. P. Sowers and John 
0. Foster did conspire and confederate together in the 
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District of Columbia, and elsewhere, and with certain horse- 
shoers within the past year with the purpose and aim of 
having the said horseshoers decline, and they did decline, to 
shoe the horses of the plaintiff, to the great financial loss of 
plaintiff by reason of his being unable to enter and 
4 run his horses at Wheeling Downs Race Track, 
Wheeling, West Virginia; that the defendants and 
members of the defendant corporation, particularly the said 
C. P. Sowers and John 0. Foster, did further conspire, 
confederate and combine to use and did use their power to 
injure and damage the plaintiff in the operation of his race 
horse business by intimidating his trainer and causing him 
to resign as such, by holding him up to public ridicule, con¬ 
tempt, scorn and obloquy before the public and particularly 
before the Racing Commissions of various states and before 
the owners and operators of race tracks throughout the 
United States and particularly in Massachusetts, Rhode 
Island, Delaware, New Jersey, Maryland and West Vir¬ 
ginia, by reason of aforesaid publications and circulation 
thereof. 

9. That the said conspiracy, combination and confedera¬ 
tion alleged in Paragraph 8 hereof was engaged in during 
the year 1947 and is an unlawful monopoly, combination 
and conspiracy in restraint of trade, and plaintiff alleges is 
in violation of his rights protected to him under Sections 1, 

2 and 3 of the Sherman Anti-Trust Law being Title 15, 
Sections 1, 2 and 3, U. S. Code Annotated. 

Wherefore, plaintiff demands judgment: 

1. Against defendant John A. Manfuso in the sum of 
Fifty Thousand ($50,000.00) Dollars compensatory dam¬ 
ages with costs, and in the amount of Fifty Thousand - 
($50,000.00) Dollars punitive damages with costs. 

2. Against the defendant Horsemen’s Benevolent and 
Protective Association in the sum of Fifty Thousand 
($50,000.00) Dollars compensatory damages with costs, and 
in the sum of Fifty Thousand ($50,000.00) Dollars puni¬ 
tive damages with costs. 

3. That an order be entered against the defendants and 
each of them, and each and all of their respective officers, 
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directors, managers, agents, employees perpetually enjoin¬ 
ing them individually and collectively, from further engag¬ 
ing in, agreeing to perform or in fact performing said 
conspiracy or any part thereof or any other conspiracy of 
like character or effect or any of the acts, agreements, 
understandings or concert of action described in this com¬ 
plaint. 

4. That the Court decree that plaintiff lawfully re- 
5 signed from membership in defendant corporation 
upon receipt by defendant corporation of plaintiff’s 
letter dated July 20, 1947. 

5. That the plaintiff have such other, further and general 
or different relief as the case may require and as the Court 
may deem just and proper in the premises. 

WAYNE KENDRICK. 

WALTER M. BASTIAN, 

A. K. SHIPE, 

1031 National Press Building, 

Washington 4 , D. C. 

Attorney for Plaintiff. 


• • 


• • 
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Civil Action File No. 3787-’47 
Wayne Kendrick, 


Plaintiff, 


v. 

1. John A. Manfuso 

2. Horsemen’s Benevolent and Protective Association, 

Defendants. 


Summons 


To the above named Defendants: 

You are hereby summoned and required to serve upon 
Walter M. Bastian, A. K. Shipe, plaintiff’s attorneys, whose 
address is 1031 National Press Bldg., Wash. 4, D. C., an 
answer to the complaint which is herewith served upon you, 
within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judg- 
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ment by default will be taken against you for the relief 
demanded in the complaint. 

CHARLES E. STEWART, 
Cleric of Court. 

By Anne W. Lyddane, 

Deputy Cleric. 

[Seal of Court] 

Date: September 19, 1947 

12 Return on Service of Writ 

I hereby certify and return, that on the 19th day of Sept. 
1947, I received the within summons and complaint and 
served a copy of said summons and complaint by delivering 
a copy of said summons and complaint to the within named 
defendants: John A. Manfuso, Personally 9-26-47; Horse¬ 
men’s Benevolent and Protectice Association, by personally 
serving John A. Manfuso, official, 9-26-47. 

W. BRUCE MATTHEWS, 

United States Marshal. 

By W. W. Barbour, 

Deputy United States Marshal. 
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13 Filed Oct. 14, 1947. Harry M. Hull, Clerk. 

Civil Action No. 3787-47 

Motion to Quash Service of Process and Betum 

Comes now the Horsemen’s Benevolent and Protective 
Association, a corporation, appearing specially for the pur¬ 
pose of this motion, and for no other purpose whatever, 
and moves the Court to quash and vacate the process issued 
herein September 26, 1947, directed to the Horsemen’s 
Benevolent and Protective Association, c/o John A. Man- 
fuso, as defendant in the above entitled cause, and the 
return of the Marshal of service on John A. Manfuso read¬ 
ing “Horsemen’s Benevolent and Protective Association 
by personally serving John A. Manfuso, official 9-26-47,” 
on the grounds that the Horsemen’s Benevolent and Pro¬ 
tective Association is a corporation organized under the 
laws of the State of Rhode Island, that it is not doing, con¬ 
ducting or transacting business in the District of Columbia, 
and that it was not doing, conducting or transacting busi¬ 
ness in the District of Columbia on September 26, 1947, the 
time of the purported service, wherefore this honorable 
Court lacks jurisdiction over the person of the said Horse¬ 
men’s Benevolent and Protective Association, all of which 
more fully appears from the affidavits of John A. 

14 Manfuso and Alexis C. Dumestre hereto annexed 
as Exhibits “A” and “B” respectively. 

ROBERT 0. READ, 

JOHN C. POOLE, 

DUDLEY G. SKINKER, 

1719 Eye Street, N. W., 

Washington 6, D. C. 

Attorneys for the Horsemen’s Benevolent 
and Protective Association, appearing 
specially for the purpose of this motion 
only. 
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15 Filed Oct. 14, 1947. Harry M. Hull, Clerk. 

EXHIBIT “A” 

Affidavit 

District of Columbia, ss: 

John A. Manfuso, being first duly sworn on oath accord¬ 
ing to law, deposes and says as follows: 

1. That he is a citizen of the United States and a resident 
of the State of Maryland, where he resides at 2 Oxford 
Street, Chevy Chase, Maryland. 

2. That he is employed by the J. S. Tyree Chemist Inc. 
at 743 15th Street, N. E., Washington, D. C., where an 
office is maintained for him to conduct business of that 
corporation only, and, in fact, he does not conduct any 
business within the District of Columbia other than busi¬ 
ness of the said corporation or matters pertaining to his 
own personal affairs. 

3. That he is at present the duly elected and authorized 
Vice-President of that Division of the Horsemen’s Benevo¬ 
lent and Protective Association, a corporation incorporated 
under the laws of the State of Rhode Island, which, in 
accordance with Article V of its Constitution and By-Laws 
of February 3,1947, includes the States of Delaware, Mary¬ 
land, Virginia and West Virginia. 

4. That no provision of the Constitution and By-Laws 
of the Horsemen’s Benevolent and Protective Association 
authorizes, permits, or pertains, in any way, to the con¬ 
ducting, doing or transacting of the business of that cor¬ 
poration within the District of Coltfmbia, nor has he as Vice- 
President of the Division of the said corporation for the 
States of Delaware, Maryland, Virginia and West Virginia, 
been authorized, directed or instructed to conduct, do or 
transact any business of the said corporation within the 
District of Columbia, nor, in fact, has he conducted, done 
or transacted any business of and for the corporation within 
the District of Columbia. 
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5. That as the Vice-President of that Division of the 
Horsemen’s Benevolent and Protective Association for the 
States of Delaware, Maryland, Virginia and West Virginia 
he would know of and be cognizant of any business con¬ 
ducted, done or transacted by or for the Horsemen’s 
Benevolent and Protective Association within the District 

of Columbia but, in fact, he knows of no business 
16 having been or being conducted, done or transacted 
by or for the said Association within the District of 
Columbia and, in fact, he knows that no business has been 
or is being conducted, done or transacted by or for the said 
Association therein. 

6. That the Horsemen’s Benevolent and Protective Asso¬ 
ciation does not maintain any office, agents, or employees 
within the District of Columbia for the purpose of conduct¬ 
ing, doing or transacting any business therein or for any 
other purpose. 

% 

7. That any officers, agents, employees or representatives 
of the Horsemen’s Benevolent and Protective Association 
who are within the District of Columbia are not there in 
any official or representative capacity or for the purpose 
of conducting, doing or transacting business for the Horse¬ 
men’s Benevolent and Protective Association therein. 

8. That no business was being done, conducted or trans¬ 
acted by or for the Horsemen’s Benevolent and Protective 
Association within the District of Columbia on, or prior or 
subsequent to, September 26, 1947, nor was the affiant, 
John A. Manfuso, within the District of Columbia on, or 
prior or subsequent to, that date in any official or represent¬ 
ative capacity as an officer, agent or employee of the 
Horsemen’s Benevolent and Protective Association. 

JOHN A. MANFUSO. 

Subscribed and sworn to before me this 14th day of 
October, 1947. 

DORIS S. McREYNOLDS, 

Notary Public , I). C. 

My commission expires: January 14,1949. 
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17 Filed Oct. 14, 1947. Harry M. Hull, Clerk. 

EXHIBIT “B” 

Affidavit 

State of Louisiana, 

Parish of Jefferson, ss.: 

Alexis C. Dumestre, being duly sworn on oath according 
to law, deposes and says that he makes the following state¬ 
ments on personal knowledge, and that he is competent to 
testify to the matters stated herein: 

1. That he is a citizen of the United States and a resident 
of the State of Louisiana. 

2. That he is the duly elected President of the Horsemen’s 
Benevolent and Protective Association, a corporation incor¬ 
porated under the laws of the State of Rhode Island. 

3. That the Constitution and By-Laws of the Horsemen’s 
Benevolent and Protective Association of February 3,1947, 
which Constitution and By-Laws are presently in full force 
and effect, do not in any way provide for, authorize, contem¬ 
plate or pertain to the doing, conducting or transacting of 
the business of the said Association, or any Division thereof, 
within the District of Columbia, nor is any officer, agent or 
employee of the said Association, or any Division thereof, 
thereby, or otherwise, authorized to do, conduct or transact 
any business of or for the Association within the District 
of Columbia, nor was any officer, agent or employee of the 
said Association thereby, or otherwise, authorized to do, con¬ 
duct or transact any business of or for the Association, or 
any Division thereof, within the District of Columbia on 
September 26, 1947, or at any time prior or subsequent 
thereto. 

4. That, in fact, the Horsemen’s Benevolent and Protec¬ 
tive Association, or any Division thereof, does not do, con¬ 
duct or transact and never has done, conducted or trans¬ 
acted, any business, by or through any officer, agent or 
employee, or otherwise, within the District of Columbia, nor 
is any office maintained, nor has one ever been maintained, 



11 


by or for the said Association, or any Division thereof, 
within the District of Columbia. 

5. That any officer, agent, employee or representa- 
18 tive of the Horsemen’s Benevolent and Protective 
Association, or any Division thereof, who is within 
the District of Columbia, is not there in any official or rep¬ 
resentative capacity or for the purpose of doing, conducting 
or transacting any business for the Horsemen’s Benevolent 
and Protective Association within the said District, nor is 
any officer, agent, employee or representative authorized so 
to do. 

6. That in accordance with Article V of its Constitution 
and By-Laws of February 3, 1947, a Division of the Horse¬ 
men’s Benevolent and Protective Association has been es¬ 
tablished in and for the States of Delaware, Maryland, 
Virginia and West Virginia, and that John A. Manfuso is the 
duly elected and authorized Vice-President of the Division 
of the said Association within those States, but, as afore¬ 
said, John A. Manfuso is not authorized to represent, nor 
does he represent, the said Association within the District of 
Columbia for any purpose, nor has he been, nor is he, author¬ 
ized to accept service of process for or upon the Horsemen’s 
Benevolent and Protective Association within the District 
of Columbia. 

ALEXIS C. DUMESTRE. 

Subscribed and sworn to before me 
this 13 day of October, 1947. 

Ruth A. Charret, 

Notary Public. 

My commission expires at death. 
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Civil Action File No. 3787-47 
Wayne Kendrick, 


vs. 


Plaintiff, 


1. John A. Manfuso, and 

2. Horsemen’s Benevolent and Protective Association 

Defendants 

Summons 

To the above named Defendant: Horsemen’s Benevolent 
and Protective Association 

You are hereby summoned and required to serve upon 
Walter M. Bastian, A. K. Shipe, plaintiff’s attorneys, whose 
address is National Press Bldg., Wash. 4, D. C., an answer 
to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment by de¬ 
fault will be taken against you for the relief demanded in 
the complaint. 

HARRY M. HULL, 

Clerk of Court. 

By ANNE W. LYDDANE, 

Deputy Clerk. 

[Seal of Court] 

Date: Oct. 31, 1947. 

20 Return on Service of Writ 

I, Michael B. Gillease a duly qualified deputy United 
States Marshal for the District of Maryland, State of Mary¬ 
land, hereby certify that I served the within Writ upon 
The Horsemens Benevolent and Protective Asso. by service 
upon H. H. Ferguson its Secretary-Treasurer, Maryland- 
Delaware-West Virginia Division, personally at the Pimlico 
Race Track, Baltimore, Maryland at 12.00 o’clock Noon, 
this 5th day of November, 1947, by handing him a true copy 
thereof, together with a copy of plaintiff’s Complaint and 
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made the contents of the same known to him, Said H. H. 
Ferguson is a non-resident of the District of Columbia. 

RICHARD C. O’CONNELL, 

United States Marshal. 

By MICHAEL B. GILLEASE, 

Deputy United States Marshal. 

21 Filed Nov. 25, 1947. Harry M. Hull, Clerk. 

Civil Action No. 3787-47 

Motion to Quash Service of Process and Return 

Comes now the Horsemen’s Benevolent and Protective 
Association, a corporation, appearing specially for the pur¬ 
pose of this motion, and for no other purpose whatever, and 
moves the Court to quash and vacate the process issued 
herein October 31,1947, directed to the Horsemen’s Benev¬ 
olent and Protective Association, as defendant in the above 
entitled cause, and the return of the Marshal of service on 
H. H. Ferguson reading, “I, Michael B. Gillease a duly 
qualified deputy United States Marshal for the District of 
Maryland, State of Maryland, hereby certify that I served 
the within Writ upon the Horsemens Benevolent and Protec¬ 
tive Asso. by service upon H. H. Ferguson its Secretary- 
Treasurer, Maryland-Delaware-West Virginia Division, per¬ 
sonally at the Pimlico Race Track, Baltimore, Maryland at 
12.00 O’Clock Noon, this 5th day of November, 1947, by hand¬ 
ing him a true copy thereof, together with a copy of plain¬ 
tiff’s Complaint and made the contents of the same known to 
him, Said H. H. Ferguson is a non-resident of the District of 
Columbia. (S) Richard C. O’Connell, Richard C. O’Connell, 
United States Marshal By (S.) Michael B. Gillease, Deputy 
United States Marshal,” on the following grounds: 

22 1. That the cause of action as set forth in the Com¬ 
plaint herein is not one of those classes or types of 

causes of action as specifically set forth in the statute which 
authorizes personal service on a nonresident defendant out 
of the District of Columbia. 
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2. That the return of service made herein is defective on 
its face and does not comply with the terms of the statute 
providing for personal service on a nonresident defendant 
out of the District of Columbia in that the return of service 
does not show “that the defendant so served is a nonresi¬ 
dent of the District of Columbia.” 

3. Further, that the Horsemen’s Benevolent and Protec¬ 
tive Association is a corporation organized under the laws 
of the State of Rhode Island and it is not doing, conducting 
or transacting business in the District of Columbia, nor 
was it doing, conducting, or transacting business in the 
District of Columbia on November 5, 1947, the time of the 
purported service herein, wherefore this honorable Court 
lacks jurisdiction over the person of the said Horsemen’s 
Benevolent and Protective Association, all of which more 
fully appears from the affidavits of H. H. Ferguson and 
John A. Manfuso, hereto annexed as Exhibits “A” and 
“B” respectively, and all of which further appears in a 
prior motion to quash service and return on John A. Man¬ 
fuso, filed in this cause, the exhibits and memorandum of 
points and authorities to which are hereby incorporated by 
reference and pray to be read as a part hereof. 

ROBERT 0. READ, 

Per D.G.S. 

JOHN C. POOLE, 

DUDLEY G. SKINKER, 

1719 Eye Street, N. W., 
Washington 6, D. C., 

Attorneys for the Horsemen's Benevolent 
and Protective Association, appearing 
specially for the purpose of this motion 
only. 
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23 EXHIBIT “A” 

Filed Nov. 25,1947. Harry M. Hull, Clerk 
Affidavit 

State of Maryland, 

County of Prince Georges, ss: 

H. H. Ferguson, being first duly sworn on oath according 
to law, deposes and states that he makes the following state¬ 
ments on personal knowledge and that he is competent to 
testify to the matters stated herein: 

I. That he is a citizen of the United States and a resident 
of the State of Maryland. 

2. That he is the Secretary-Treasurer of that Division 
of the Horsemen’s Benevolent and Protective Association, 
a corporation incorporated under the laws of the State of 
Rhode Island, which, in accordance with Article V of its 
Constitution and By-Laws of February 3,1947, includes the 
States of Delaware, Maryland, Virginia and West Virginia, 
and that the office of the Secretary-Treasurer of the said 
Division is located outside of the District of Columbia. 

3. That on Wednesday, November 5, 1947, he was served 
at the Pimlico Race Track, Baltimore, Maryland, by a 
Deputy United States Marshal with a copy of a Summons, 
dated October 31, 1947, and directed to the Defendant 
Horsemen’s Benevolent and Protective Association, and a 
copy of a “Complaint for Libel, Damages and for Injunc¬ 
tion”, brought by Wayne Kendrick, Plaintiff, against John 
A. Manfuso and Horsemen’s Benevolent and Protective 
Association, Defendants, Civil Action No. 3787-47, in the 
District Court of the United States for the District of 
Columbia. 

4. That the Constitution and By-Laws of the Horsemen’s 
Benevolent and Protective Association of February 3,1947, 
which Constitution and By-Laws are presently in full force 
and effect, do not in any way provide for, authorize, con¬ 
template or pertain to the doing, conducting or transacting 
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of the business of the said Association, or of any Division 
thereof, within the District of Columbia, nor is any officer, 
agent or employee of the said Association, or any Division 
thereof, authorized to do, conduct or transact any business 
of, or for, the Association within the District of Columbia, 
nor was any officer, agent or employee of the said Associa¬ 
tion, or any Division thereof, thereby, or otherwise, author¬ 
ized to do, conduct or transact any business of, or for, 
24 the Association, or any Division thereof, within the 
District of Columbia on November 5, 1947, or at any 
time prior or subsequent thereto. 

5. That, in fact, the Horsemen’s Benevolent and Protec¬ 
tive Association, or any Division thereof, does not do, con¬ 
duct or transact, and never has done, conducted or trans¬ 
acted, any business, by or through any officer, agent or em¬ 
ployee, or otherwise, within the District of Columbia, nor is 
any office maintained, nor has one ever been maintained, by 
or for the said Association, or any Division thereof, within 
the District of Columbia. 

6. That any officer, agent, employee or representative of 
the Horsemen’s Benevolent and Protective Association, or 
any Division thereof, who is within the District of Colum¬ 
bia, or has been therein, is not therein, and has not been 
therein, in any official or representative capacity for the 
purpose of doing, conducting or transacting any business 
of, or for, the Horsemen’s Benevolent and Protective 
Association within the said District, nor is any officer, agent, 
employee or representative authorized so to do. 

7. That this affiant, H. H. Ferguson, has not been, nor is 
he, authorized to accept service of process for or upon the 
Horsemen’s Benevolent and Protective Association in the 
legal action referred to in paragraph 3 of this affidavit, nor 
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has the said Association consented to, nor does it consent 
to, being sued therein. 

H. H. FERGUSON. 

Subscribed and sworn to before me this 24th day of No¬ 
vember, 1947. 

W. M. COLE, 

Notary Public, 

State of Maryland, 

County of Prince Georges. 

My Commission expires: May 2, 1949. 


25 EXHIBIT “B” 

Filed Nov. 25,1947. Harry M. Hull, Clerk 
Affidavit 

District of Columbia, ss: 

John A. Manfuso, being first duly sworn on oath accord¬ 
ing to law, deposes and says that he makes the following 
statements on personal knowledge and that he is competent 
to testify to the matters stated herein: 

1. That he is a citizen of the United States and a resident 
of the State of Maryland. 

2. That he is the Vice-President of that Division of the 
Horsemen’s Benevolent and Protective Association, a cor¬ 
poration incorporated under the laws of the State of Rhode 
Island, which, in accordance with Article V of its Constitu¬ 
tion and By-Laws of February 3, 1947, includes the States 
of Delaware, Maryland, Virginia and West Virginia. 

3. That no provision of the Constitution and By-Laws of 
the Horsemen’s Benevolent and Protective Association, 
authorizes, permits, or pertains, in any way, to the conduct¬ 
ing, doing, or transacting of the business of that corpora¬ 
tion within the District of Columbia, and, in fact, no busi- 

4Z 
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ness is done, conducted or transacted by, or for, the corpo¬ 
ration within the District of Columbia, nor was any busi¬ 
ness being done, conducted, or transacted within the District 
of Columbia by, or for, the Horsemen’s Benevolent and 
Protective Association, on November 5,1947, or at any time 
prior or subsequent thereto. 

4. That the Horsemen’s Benevolent and Protective As¬ 
sociation does not maintain any office, agent or employee 
within the District of Columbia for the purpose of doing, 
conducting or transacting any business therein or for any 
other purpose. 

5. That any officers, agents, employees or representatives 
of the Horsemen’s Benevolent and Protective Association 
who are, or have been, within the District of Columbia are 
not there, and have not been there, in any official or repre¬ 
sentative capacity or for the purpose of doing, conducting 
or transacting business of, or for, the Horsemen’s Benevo¬ 
lent and Protective Association. 

6. That neither John A. Manfuso, the affiant, H. H. 
26 Ferguson, nor any other officer, agent, or employee 
of the corporation, nor any other person, is, or has 
been, authorized to accept service of process for or upon the 
Horsemen’s Benevolent and Protective Association within 
the District of Columbia, or elsewhere, in Civil Action No. 
3787-47, in the District Court of the United States for the 
District of Columbia, wherein Wayne Kendrick, Plaintiff, 
has filed a “Complaint for Libel, Damages and for Injunc¬ 
tion” against John A. Manfuso and Horsemen’s Benevolent 
and Protective Association, Defendants, nor has the corpo¬ 
ration consented to, nor does it consent to, being sued 
therein. 

JOHN A. MANFUSO. 

Subscribed and sworn to before me this 25th day of No¬ 
vember, 1947. 

DORIS S. McREYNOLDS, 
Notary Public , D. C . 

My Commission expires: January 14, 1949. 
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Civil Action File No. 3787-47 
Wayne Kendrick 

Plaintiff, 

v. 


1. John A. Manfuso, and 

2. Horsemen’s Benevolent and Protective Association 

Defendants 


Summons 

To the above named Defendant: Horsemen’s Benevolent 

and Protective Association. 

You are hereby summoned and required to serve upon 
Walter M. Bastian, A. K. Shipe, plaintiff’s attorneys, whose 
address is National Press Bldg., Wash. 4, D. C., an answer 
to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment by de¬ 
fault will be taken against you for the relief demanded in 
the complaint. 

HARRY M. HULL, 

Cleric of Court. 

By ANNE W. LYDDANE, 
Deputy Clerk. 

Date: Oct. 31, 1947. [Seal of Court.] 

28 Return on Service of Writ 

I hereby certify and return, that on the 7th day of Novem¬ 
ber, 1947, I received the within summons, and thereafter 
on the 14th day of November, 1947, at 1:35 p. m., I served it 
upon the within-named Horsemen’s Benevolent and Protec¬ 
tive Association, by giving in hand to F. E. M. South, 
Executive-Secretary, at 53 State Street, Boston, in said 
District, a true and attested copy of this Summons together 
with a copy of the related complaint. 

J. HENRY GOGUEN, 

United States Marshal. 

By EMMETT O’BRIEN, 

Deputy United States Marshal. 
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29 Filed December 2,1947—Harry M. Hull, Clerk 

Civil Action No. 3787-47 

Motion to Quash Service of Process and Return 

Comes now the Horsemen’s Benevolent and Protective 
Association, a corporation, appearing specially for the pur¬ 
pose of this motion, and for no other purpose whatever, and 
moves the Court to quash and vacate the process issued 
herein October 31,1947, directed to the Horsemen’s Benevo¬ 
lent and Protective Association, as defendant in the above- 
entitled cause, and the return of the Marshal of service on 
F. E. M. South reading, “I hereby certify and return, that 
on the 7th day of November, 1947, I received the within 
summons, and thereafter on the 14th day of November, 1947, 
at 1:35 p. m., I served it upon the within-named Horsemen’s 
Benevolent and Protective Association, by giving in hand 
to F. E. M. South, Executive-Secretary, at 53 State Street, 
Boston, in said District, a true and attested copy of this 
Summons together with a copy of the related Complaint. 
J. Henry Goguen, United States Marshal, By /s/ Emmett 
O’Brien, Deputy United States Marshal,” on the following 
grounds: 

1. That the cause of action as set forth in the Complaint 
herein is not one of those classes or types of causes of action 
as specifically set forth in the statute which authorizes per¬ 
sonal service on a nonresident defendant out of the District 
of Columbia. 

30 2. That the return of service made herein is defec¬ 
tive on its face and does not comply with the terms 

of the statute providing for personal service on a nonresi¬ 
dent defendant out of the District of Columbia in that the 
return of service does not show “that the defendant so 
served is a nonresident of the District of Columbia.” 

3. Further, that the Horsemen’s Benevolent and Protec¬ 
tive Association is a corporation organized under the laws 
of the State of Rhode Island and it is not doing, conducting 
or transacting business in the District of Columbia, nor was 
it doing, conducting, or transacting business in the District 
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of Columbia on November 14,1947, the time of the purported 
service herein, wherefore this honorable Court lacks juris¬ 
diction over the person of the said Horsemen’s Benevolent 
and Protective Association, all of which more fully apears 
from the affidavits of F. E. M. South and John A. Manfuso, 
hereto annexed as Exhibits “A” and “B” respectively, 
and all of which further appears in a prior motion to quash 
service and return on John A. Manfuso, filed in this cause, 
the exhibits and memorandum of points and authorities to 
which are hereby incorporated by reference and prayed to 
be read as a part hereof. 

ROBERT 0. READ, 

Per D.G.S. 

JOHN C. POOLE, 

DUDLEY G. SKINNER, 

1719 Eye Street, N. W., 
Washington 6, D. C., 

Attorneys for the Horsemen’s Benevolent 
and Protective Association , appearing 
specially for the purpose of this motion 
only. 


31 EXHIBIT “A” 

Affidavit 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

F. E. M. South, being first duly sworn on oath according 
to law, deposes and states that he makes the following state¬ 
ments on personal knowledge and that he is competent to 
testify to the matters stated herein: 

1. That he is a citizen of the United States and a resident 
of the Commonwealth of Massachusetts. 

2. That he is the Secretary-Treasurer of the National 
Association of the Horsemen’s Benevolent and Protective 
Association, a corporation incorporated under the laws of 
the State of Rhode Island, and that the office of the Secre- 
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tary-Treasurer is located at 53 State Street, Boston, Massa¬ 
chusetts. 

3. That on Friday, November 14, 1947, he was served at 
53 State Street, Boston, Massachusetts by a Deputy United 
States Marshal with a copy of a Summons, dated October 
31,1947, and directed to the Defendant Horsemen’s Benevo¬ 
lent and Protective Association, and a copy of a “Complaint 
for Libel, Damages and for Injunction,” brought by Wayne 
Kendrick, Plaintiff, against John A. Manfuso and Horse¬ 
men’s Benevolent and Protective Association, Defendants, 
Civil Action No. 3787-47, in the District Court of the United 
States for the District of Columbia. 

4. That the Constitution and By-Laws of the Horsemen’s 
Benevolent and Protective Association of February 3,1947, 
which Constitution and By-Laws are presently in full force 
and effect, do not in any way provide for, authorize, contem¬ 
plate or pertain to the doing, conducting or transacting of 
the business of the said Association, or of any Division 
thereof, within the District of Columbia, nor is any officer, 
agent or employee of the said Association, or any Division 
thereof, authorized to do, conduct or transact any business 
of, or for, the Association within the District of Columbia, 
nor was any officer, agent or employee of the said Associa¬ 
tion, or any Division thereof, thereby, or otherwise, author¬ 
ized to do, conduct or transact any business of, or for, the 
Association, or any Division thereof, within the District 
of Columbia on November 14, 1947, or at any time prior or 
subsequent thereto. 

32 5. That, in fact, the Horsemen’s Benevolent and 

Protective Association, or any Division thereof, does 
not do, conduct or transact, and never has done, conducted 
or transacted, any business, by or through any officer, agent 
or employee, or otherwise, within the District of Columbia, 
nor is any office maintained, nor has one ever been main¬ 
tained, by or for the said Association, or any Division 
thereof, within the District of Columbia. 

6. That any officer, agent, employee or representative of 
the Horsemen’s Benevolent and Protective Association, or 
any Division thereof, who is within the District of Colum- 
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bia, or has been therein, is not therein, and has not been 
therein in any official or representative capacity for the 
purpose of doing, conducting or transacting any business of, 
or for, the Horsemen’s Benevolent and Protective Associa¬ 
tion within the said District, nor is any officer, agent, em¬ 
ployee or representative authorized so to do. 

7. That in accordance with Article V of its Constitution 
and By-Laws of February 3,1947, a Division of the Horse¬ 
men’s Benevolent and Protective Association has been 
established in and for the States of Delaware, Maryland, 
Virginia and West Virginia. 

8. That John A. Manfuso is the Vice-President and H. H. 
Ferguson is the Secretary-Treasurer of the Division of 
the Association for the States of Delaware, Maryland, Vir¬ 
ginia and West Virginia, but, as aforesaid, neither John A. 
Manfuso, H. H. Ferguson, nor any other officer, agent, or 
employee is authorized to represent nor does any of them 
represent, the Association within the District of Columbia 
for any purpose. 

9. That neither John A. Manfuso, H. H. Ferguson, this 
affiant, F. E. M. South, nor any other officer, agent or em¬ 
ployee of the said Association, nor any other person, is, or 
has been, authorized to accept service of process for or upon 
the Horsemen’s Benevolent and Protective Association 
within the District of Columbia, or elsewhere, in the action 

referred to in paragraph 3 of this affidavit, nor has the 
33 said Association consented to, nor does it consent to, 
being sued therein. 

F. E. M. SOUTH. 

Subscribed and sworn to before me 
this 1st day of December, 1947. 

J H. Lewis, 

Notary Public, 

Commonwealth of Massachusetts, 

County of Suffolk. 

My commission expires;-,-. 
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34 EXHIBIT “B” 

Affidavit 

District of Columbia, ss : 

John A. Manfuso, being first duly sworn on oath accord¬ 
ing to law, deposes and says that he makes the following 
statements on personal knowledge and that he is competent 
to testify to the matters stated herein: 

1. That he is a citizen of the United States and a resident 
of the State of Maryland. 

2. That he is the Vice-President of that Division of the 
Horsemen’s Benevolent and Protective Association, a cor¬ 
poration incorporated under the laws of the State of Rhode 
Island, which, in accordance with Article V of its Constitu¬ 
tion and By-Laws of February 3, 1947, includes the States 
of Delaware, Maryland, Virginia and West Virginia. 

3. That no provision of the Constitution and By-Laws of 
the Horsemen’s Benevolent and Protective Association 
authorizes, permits, or pertains, in any way, to the conduct¬ 
ing, doing, or transacting of the business of that corpora¬ 
tion within the District of Columbia, and, in fact, no busi¬ 
ness is done, conducted or transacted by, or for, the corpora¬ 
tion within the District of Columbia, nor was any business 
being done, conducted, or transacted within the District of 
Columbia, by, or for, the Horsemen’s Benevolent and Pro¬ 
tective Association, on November 14, 1947, or at any time 
prior or subsequent thereto. 

4. That the Horsemen’s Benevolent and Protective As¬ 
sociation does not maintain any office, agent or employee 
within the District of Columbia for the purpose of doing, 
conducting or transacting any business therein or for any 
other purpose. 

5. That any officers, agents, employees or representatives 
of the Horsemen’s Benevolent and Protective Association 
who are, or have been, within the District of Columbia are 
not there, and have not been there, in any official or repre¬ 
sentative capacity or for the purpose of doing, conducting 
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or transacting business of, or for, the Horsemen’s Benevo¬ 
lent and Protective Association. 

6. That neither John A. Manfuso, the affiant, F. E. 
35 M. South, nor any other officer, agent, or employee of 
the corporation, nor any other person, is, or has been, 
authorized to accept service of process for or upon the 
Horsemen’s Benevolent and Protective Association within 
the District of Columbia, or elsewhere, in Civil Action No. 
3787-47, in the District Court of the United States for the 
District of Columbia, wherein Wayne Kendrick, Plaintiff, 
has filed a ‘ ‘ Complaint for Libel, Damages and for Injunc¬ 
tion” against John A. Manfuso and Horsemen’s Benevolent 
and Protective Association, Defendants, nor has the cor¬ 
poration consented to, nor does it consent to, being sued 
therein. 

JOHN A. MANFUSO. 


Subscribed and sworn to before me this 2nd day of De¬ 
cember, 1947. 


DORIS S. McREYNOLDS, 
[seal] Notary Public, D. C. 

My Commission expires: January 14,1949. 


36 Filed Nov. 25,1947. Harry M. Hull, Clerk. , 

Civil Action No. 3787-47 
Notice to Take Deposition 

To Robert 0. Read, John C. Poole and Dudley G. Skinker, 
1719 Eye Street, N.W., Washington, D. C., Attorney for 
Defendant Horsemen’s Benevolent and Protective Asso¬ 
ciation ; William C. Sullivan, 613 15th Street, N.W., Wash¬ 
ington 5, D. C., Attorney for Defendant John A. Manfuso: 

Please take notice that pursuant to the provisions of the 
Federal Rules of Civil Procedure, the plaintiff, Wayne 
Kendrick, will take the deposition of H. H. Ferguson, Sec¬ 
retary of the defendant, Horsemen’s Benevolent and Pro- 
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tective Association, Maryland, Delaware and West Virginia 
Division, at 10 o’clock a.ra., December 4, 1947, at room 1219 
Fidelity Building, Charles and Lexington Streets, Balti¬ 
more, Maryland, before Mary Louise Willeke, a notary pub¬ 
lic in and for the State of Maryland, or before any other 
officer authorized to administer oaths by the laws of the 
United States or the State of Maryland. 

WALTER M. BASTIAN, 

A. K. SHIPE, 

Attorneys for Plaintiff. 


37 Filed Dec. 2,1947. Harry M. Hull, Clerk. 

Civil Action No. 3787-47 
Stipulation 

It is hereby stipulated by and between the plaintiff, 
Wayne Kendrick, the defendant, John A. Manfuso, and the 
defendant, Horsemen’s Benevolent and Protective Asso¬ 
ciation, by their attorneys, that the deposition of H. H. 
Ferguson, Secretary of the defendant, Horsemen’s Benevo¬ 
lent and Protective Association, Maryland, Delaware, Vir¬ 
ginia and West Virginia Division, scheduled to be taken on 
December 4, 1947, at room 1219 Fidelity Building, Charles 
and Lexington Streets, Baltimore, Maryland, shall instead 
be held at 10:00 o’clock A.M., Wednesday, December 10, 
1947, at the office of Poole & Skinker, attorneys for the de¬ 
fendant, Horsemen’s Benevolent and Protective Associa¬ 
tion, 1719 Eye Street, N.W., Washington 6, D. C., before a 
notary public in and for the District of Columbia, or before 
any other officer authorized to administer oaths by the 
laws of the United States or the District of Columbia. 

It is further stipulated that should the defendant Horse¬ 
men’s Benevolent and Protective Association file a motion 
in opposition to the taking of this deposition as herein set 
for December 10, 1947, the taking of said deposition shall 
be continued until such time as the Court may order after 
the hearing of the motion in opposition thereto. 


I 
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This stipulation does not in any way limit or prejudice 
any rights of the defendant Horsemen’s Benevolent and 
Protective Association or the defendant John A. 

38 Manfuso to object or to move to limit the nature and 
scope of said deposition. 

The stipulation entered herein does not in any way con¬ 
stitute a general appearance by the Horsemen’s Benevolent 
and Protective Association nor does it constitute a waiver 
of the special appearance of the Horsemen’s Benevolent and 
Protective Association in the above entitled cause. 

WALTER BASTIAN, 

A. K. SHIPE, 

Attorneys for Plaintiff; 
W. C. SULLIVAN, 

Attorney for Defendant, John A. Manfuso; 
ROBERT 0. READ, per D. G. S., 

JOHN C. POOLE, 

DUDLEY G. SKINKER, 

Attorneys for Defendant 
Horsemen's Benevolent and Protective Association. 

39 Filed Dec. 3, 1947. Harry M. Hull, Clerk. 

Motion of Defendant Horsemen’s Benevolent and Protective 
Association to Oppose and to Limit the Taking of Deposi¬ 
tions 

Comes now the defendant Horsemen’s Benevolent and 
Protective Association appearing specially for the purpose 
of this motion and for no other purpose whatever and shows 
to this honorable Court as follows: 

1. That in response to the complaint filed herein, the de¬ 
fendant Horsemen’s Benevolent and Protective Association, 
a corporation, incorporated under the laws of the State of 
Rhode Island, has pending before this Court motions to 
quash services and returns upon it, by services upon officers 
of the said defendant, on the ground, among others, that 
the said defendant is not doing business within the District 
of Columbia and was not so doing business on the dates of 
the respective services and returns. 
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2. In support of the aforesaid motions to quash the serv¬ 
ices and returns on the defendant corporation by and 
through its officers, affidavits of officers of the corporation 
have been filed setting forth that the defendant Horsemen’s 
Benevolent and Protective Association was not doing, con¬ 
ducting or transacting business within the District of Co¬ 
lumbia on the dates of the services and returns, is not now 
doing, conducting or transacting business wdthin the District 
of Columbia and has not heretofore done, conducted or trans¬ 
acted business within the District of Columbia. 

3. At the request of the plaintiff herein and upon the con¬ 

sent and stipulation of all parties to this action the 
40 deposition of Alfred C. Paul, a director of the Dela¬ 
ware, Maryland, Virginia and West Virginia Division 
of the defendant Horsemen’s Benevolent and Protective As¬ 
sociation was taken on October 21,1947, before a notary pub¬ 
lic, on the sole issue as to whether the defendant Horsemen’s 
Benevolent and Protective Association was doing, conduct¬ 
ing or transacting business within the District of Columbia 
so as to be subject to the jurisdiction of this Court. The 
defendant corporation contends that the said deposition 
reveals that it was not authorized to do, conduct or transact 
business within the District of Columbia and that in fact it 
did not and does not do, conduct or transact business within 
the District of Columbia. 

4. That on November 26, 1947, the plaintiff caused a sub¬ 
poena duces tecum, a copy of which is attached hereto as 
Exhibit “A,” to be issued from the District Court of the 
United States for the District of Maryland summonsing 
H. H. Ferguson, 3612 Florida Road, Baltimore (7), Mary¬ 
land, to appear on December 4, 1947, in the City of Balti¬ 
more, Maryland, and to produce certain papers, documents, 
correspondence and minutes, as set forth therein, pursuant 
to Rule 45(d) of the Federal Rules of Civil Procedure. 

5. That pursuant to Rules 30(b) and (d) and 45(b) of 
the Federal Rules of Civil Procedure, the defendant Horse¬ 
men’s Benevolent and Protective Association contends that 
the deposition proposed to be taken of H. H. Ferguson, as 
aforesaid, should be limited to only those questions and mat- 
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ters which pertain to and have bearing upon the issue of 
the jurisdiction of this Court over the person of the defend¬ 
ant corporation as aforesaid and that he be ordered to pro¬ 
duce only those records, papers, correspondence and min¬ 
utes of the defendant Horsemen’s Benevolent and Protective 
Association pertaining to and having bearing on said ques¬ 
tion of jurisdiction and as grounds therefor states as fol¬ 
lows: 

(a) That to permit the examination of the records, 
minutes, papers and correspondence of the defendant 
corporation and to inquire into the merits of the action 
stated in the complaint is unreasonable and oppressive 
until the question of the jurisdiction of the Court over 
the person of the defendant Horsemen’s Benevolent 
and Protective Association has first been deter¬ 
mined. 

41 (b) That it is unreasonable, oppressive, em¬ 

barrassing and annoying to the defendant Horse¬ 
men’s Benevolent and Protective Association for the 
plaintiff to be permitted to inquire into the official rec¬ 
ords, minutes, papers and correspondence of the de¬ 
fendant corporation toward showing or revealing any 
activities of the defendant John A. Manfuso, person¬ 
ally and as an individual, since it is not reasonable to 
assume that said official records, minutes, papers and 
correspondence will disclose any activities of the de¬ 
fendant John A. Manfuso, personally and individually, 
and would therefore serve only the obvious purpose of 
inquiring into the merits of plaintiff’s action prior to 
determining the issues of jurisdiction. 

6. That the deposition of H. H. Ferguson, set for Decem¬ 
ber 4,1947, in Baltimore, Maryland, has presently been con¬ 
tinued by stipulation of the parties until 10:00 o ’clock A. M., 
Wednesday, December 10, 1947, and is to be held in the 
District of Columbia. 
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Wherefore, the premises considered, the defendant 
Horsemen’s Benevolent and Protective Association moves 
this honorable Court as follows: 

1. That the scope of the examination of H. H. Ferguson 
be limited to questions and matters pertaining only to the 
doing, conducting and transacting of business by the de¬ 
fendant Horsemen’s Benevolent and Protective Association 
within the District of Columbia on September 26, 1947, No¬ 
vember 5,1947, and November 14,1947, the dates of the serv¬ 
ices and returns on the officers of the defendant corporation, 
and the consequent jurisdiction of this Court over the person 
of the said defendant. 

2. That H. H. Ferguson be required to produce only such 
records, papers, correspondence and minutes of the defend¬ 
ant Horsemen’s Benevolent and Protective Association 
which may show or tend to show that the defendant corpo¬ 
ration was doing business within the District of Columbia 
on the critical dates set forth above. 

3. That until such time as the jurisdiction of this Court 

over the person of the defendant Horsemen’s Benev- 
42 olent and Protective Association shall be established, 
any further depositions of the plaintiff be limited and 
restricted in scope to matters pertaining to the doing, con¬ 
ducting and transacting of business by the defendant Horse¬ 
men’s Benevolent and Protective Association within the 
District of Columbia and to the consequent question of juris¬ 
diction of this Court over the person of the defendant Horse¬ 
men’s Benevolent and Protective Association. 

ROBERT 0. READ, 

Per D.G.S. 

JOHN C. POOLE, 

DUDLEY G. SKINKER, 

1719 Eye Street, N. W., 
Washington 6, D. C., 
Attorneys for the defendant Horsemen’s 
Benevolent and Protective Association 
appearing specially for the purpose of 
this motion only. 


31 


43 Filed Dec. 3, 1947. Harry M. Hull, Clerk. 

EXHIBIT “A” 

DUCES TECUM 
DISTRICT OF MARYLAND 

September Term, 1947. 
To the Marshal of the Maryland District: 

Summon H. H. Ferguson, 3612 Florida Road, Baltimore 
(7), Md., and the Bowie Race Track, Bowie, Maryland, 
To appear before Mary Louise Willeke, Notary Public, in 
Room 1219 Fidelity Building, Baltimore, Md., to testify on 
behalf of the Plaintiff in case of Wayne Kendrick vs. John 
A. Manfuso and Horsemen’s Benevolent and Protective 
Association, No. 3787-47 Civil Docket in the District Court 
of the United States for the District of Columbia, and to 
bring with him all records of the defendant corporation 
showing the minutes of the meeting of the officers, commit¬ 
teemen or directors of the Horsemen’s Benevolent and Pro¬ 
tective Association, Maryland, Delaware and West Virginia 
Division, held at Hagerstown, Maryland, on or about Au¬ 
gust 19,1947. 

2. All records and/or correspondence of the defendant 
corporation, Horsemen’s Benevolent and Protective Asso¬ 
ciation, relating to suspension of plaintiff from the said de¬ 
fendant corporation. 

3. The original letter of resignation of the plaintiff from 
the said defendant corporation. 

4. All minutes of the defendant corporation between Jan¬ 
uary 1, 1946, and September 19, 1947. 

5. Any and all contracts, agreements and correspondence 
between the defendant corporation (Maryland, Delaware 
and West Virginia Division), and the Horsemen’s Benevo¬ 
lent and Protective Association (a national organization) 
and the International Union of Journeymen Horseshoers 
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and any local officers and members thereof, between Novem¬ 
ber 1,1946, and September 19,1947. 

returnable 4th day of December, 1947, at 10 a. m. 

CHAS. W. ZIMMERMANN, 


Clerk. 


By WILFRED W. BUTSCHKY, 

Deputy Clerk. 


(Seal.) 

Issued 26th day of November, 1947. 


True copy. Teste: Chas. W. Zimmermann, Clerk, by (S.) 
Wilfred W. Butschky, Deputy Clerk. 


44 Filed Dec. 4,1947. Harry M. Hull, Clerk. 

Civil Action No. 3787-47 

Amended Complaint for Libel, Damages and for Injunction 

Comes now the plaintiff Wayne Kendrick, by his attor¬ 
neys and amends his complaint as follows, in compliance 
with the Order of this Court entered November 26,1947: 

1. This is an action for damages for the publication by the 
defendants of libel of and concerning plaintiff, and for dam¬ 
ages for the acts and wrongs done by the defendants against 
the plaintiff as will hereinafter more specifically appear, 
and for an order enjoining the defendants from further 
continuing said acts complained of as hereinafter set forth. 
The amount involved exceeds $3,000.00, exclusive of interest 
and costs. 

2. Plaintiff is an adult citizen of the United States and is 
a resident of the District of Columbia. 

3. Defendant John A. Manfuso is an adult citizen of the 
United States and a resident of the District of Columbia. 

4. Defendant Horsemen’s Benevolent and Protective As¬ 
sociation hereinafter called the corporation, is incorpo¬ 
rated under the laws of the State of Rhode Island and is 
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doing business in the States of Maryland, Delaware, West 
Virginia and in the District of Columbia as a division of 
said corporation; said business of the defendant corpora¬ 
tion being conducted in the District of Columbia by the de¬ 
fendant John A. Manfuso, its Vice President. 

45 5. The defendant corporation acting through its 

officers and either by or with the knowledge and con¬ 
sent of the defendant John A. Manfuso, did on, to wit, Sep¬ 
tember 6, 1947, cause to be published and circulated in The 
Washington Post, the Times-Herald and a publication 
known as the Daily Racing Form, all of which publications 
have wide circulation in the District of Columbia, the resi¬ 
dence of the plaintiff, and at other places throughout the 
United States; said publications stated that the defendant 
corporation had suspended the plaintiff from membership 
therein. Attached to complaint and made a part thereof 
are copies of said publications marked Exhibits A, B and C, 
respectively. The statements contained therein which refer 
to the plaintiff were wrongfully, maliciously and falsely 
published and were designed and intended by the defend¬ 
ants to bring the plaintiff into public contempt, hatred, 
scorn, obloquy, disgrace and shame and to harm and injure 
him in his business as an owner of race horses and other¬ 
wise ; such wrong and injury being perpetrated against the 
plaintiff not only in the District of Columbia but also at all 
places where the business of horse racing is conducted. 

6. That said published and circulated articles taken as a 
whole are libelous in that the defendants stated that plain¬ 
tiff had been suspended from the defendant corporation 
membership and such publications were intended by the 
defendants to injure the plaintiff in his business as an 
owner of race horses and otherwise, when, as was well 
known to the defendants, the plaintiff had on, to wit, July 
20, 1947, voluntarily resigned in writing from membership 
in the defendant corporation, copy of such letter of resig¬ 
nation being attached to complaint as Exhibit D; that 
plaintiff is informed, believes and therefore alleges that the 
defendant John A. Manfuso and other members and officers 
of the defendant corporation met on or about August 19, 
1947, at Hagerstown, Maryland, and there voted to suspend 
the plaintiff from the defendant corporation membership 

5 1 
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when in fact and truth they and each of them well knew that 
the plaintiff had previously resigned from the said defend¬ 
ant corporation; that the plaintiff was given no notice of 
the said meeting of August 19,1947, nor was he ever given 
notice or granted any hearing; nor was plaintiff ever 
46 advised of any charges having been preferred against 
him by the defendant corporation or any of its mem¬ 
bers ; that the plaintiff was never advised by the defendant 
corporation, the defendant John A. Manfuso, nor any of the 
members or officers of the defendant corporation of the 
alleged suspension of the plaintiff on August 19, 1947; 
that the plaintiff was first apprised of the action of the 
defendants in the aforesaid publication of September 6, 
1947, or approximately 18 days after the aforesaid meeting 
of the defendants at Hagerstown, Maryland, and then only 
by publication in the public press; that the action of the 
defendant John A. Manfuso and the corporation as well as 
other members and officers of the corporation, whose names 
are unknown to the plaintiff, were deliberately, maliciously 
and wrongfully designed and intended by them to injure 
and damage the plaintiff, and they did so injure and damage 
the plaintiff financially and otherwise in that the plaintiff 
could not have his horses shod and could not race them, be¬ 
cause of the acts of the defendants set forth in Paragraph 7 
hereof, and the plaintiff thereby suffered damages in the 
loss of purses in an amount approximating $5,000.00; that 
because of the said acts of the defendant the plaintiff suf¬ 
fered damages in the amount of $6.00 per day for each horse 
of his seven horses then in training, the total damages 
covering a period of 30 days being $1,260.00; that plaintiff 
suffered further damages by reason of being forced to keep 
the said horses out of training, because of the acts of the 
defendants as stated in Paragraph 7 hereof, for a period of 
14 days, said damages amounting to $588.00; that plaintiff 
was further damaged in the amount of $5,000.00 because 
the said horses were thereby retarded in their training; that 
plaintiff was further damaged by the acts of the defendants 
in holding him up to public ridicule, contempt, scorn and 
obloquy as stated in Paragraph 7 hereof. 

7. Defendant corporation, and the defendant John A. 
Manfuso, C. P. Sowers, John O. Foster and H. H. Ferguson, 


l 
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and other officers and members of defendant corporation 
unknown to the plaintiff, did conspire and confederate to¬ 
gether in the District of Columbia, and elsewhere, 
47 and with certain horseshoers, particularly Red Mole, 
Blackie Sharp, Percy Atkinson, Clint Meyers, Henry 
Jones, C. S. McElwee and John T. Keefer, Secretary, Inter¬ 
national Union of Journeymen Horseshoers, Local Union 
No. 4, and other horseshoers unknown to the plaintiff, 
within the past year with the purpose and aim of having the 
said horseshoers decline, and they did decline, to shoe the 
horses of the plaintiff, to the great financial loss of plaintiff 
by reason of his being unable to enter and run his horses at 
Wheeling Downs Race Track, Wheeling, West Virginia; 
that the defendants and the certain members and officers of 
defendant corporation aforesaid, and other members of the 
defendant corporation unknowm to the plaintiff, did further 
conspire, confederate and combine to use and did use their 
power to injure and damage the plaintiff in the operation 
of his race horse business by intimidating his trainer J. W. 
Mincher and forcing him to resign as such; and did by the 
use of his said power cause another trainer, F. M. Leith, 
to refuse to train plaintiff’s horses after he had agreed to 
do so, and further by holding him, the plaintiff, up to ridi¬ 
cule, scorn, contempt and obloquy before the public and par¬ 
ticularly before the Racing Commissions of various states 
and before the owners and operators of race tracks through¬ 
out the United States and particularly in Massachusetts, 
Rhode Island, Delaware, New Jersey, Maryland and West 
Virginia, by reason of aforesaid publications and circula¬ 
tion thereof. 

Wherefore plaintiff demands judgment: 

1. Against defendant John A. Manfuso in the sum of 
Fifty Thousand ($50,000.00) Dollars compensatory dam¬ 
ages with costs, and in the amount of Fifty Thousand 
($50,000.00) Dollars punitive damages with costs. 

2. Against the defendant Horsemen’s Benevolent and 
Protective Association in the sum of Fifty Thousand 
($50,000.00) Dollars Compensatory damages with costs, and 
in the sum of Fifty Thousand ($50,000.00) Dollars punitive 
damages with costs. 



36 


3. That an order be entered against the defendants and 
each of them, and each and all of their respective officers, 

directors, managers, agents, employees perpetually 
48 enjoining them individually and collectively, from 
further engaging in, agreeing to perform or in fact 
performing said conspiracy or any part thereof or any other 
conspiracy of like character or effect or any of the acts, 
agreements, understandings or concert of action described 
in this complaint. 

4. That the Court decree that plaintiff lawfully resigned 
from membership in defendant corporation upon receipt by 
defendant corporation of plaintiff’s letter dated July 20, 
1947. 

5. That the plaintiff have such other, further and general 
or different relief as the case may require and as the Court 
may deem just and proper in the premises. 

WAYNE KENDRICK. 

WALTER M. BASTIAN, 

A. K. SHIPE, 

National Press Building, 

Washington 4, D. C., 

Attorneys for Plaintiff. 


49 Filed Dec. 12, 1947. Harry M. Hull, Clerk. 

Civil Action No. 3787-47 

Answer of Defendant John A. Manfuso to Amended 

Complaint 

1-2. He admits the averments of the 1st and 2nd para¬ 
graphs. 

3. He admits that he is an adult citizen of the United 
States, denies that he is a resident of the District of Colum¬ 
bia, and avers, on the contrary, that he is a resident of 
Chevy Chase, Montgomery County, Maryland. 
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4. He admits the averments of the 4th paragraph, except 
the averments that the corporate defendant is doing busi¬ 
ness in the District of Columbia, and that its business 
therein is being conducted by this defendant, which aver¬ 
ments he denies. 

5. He denies that the corporate defendant, acting through 
its officers, and either by or with his knowledge or consent, 
caused the publications to be made, as set out in the 5th 
paragraph, and denies that any statements contained in 
said publications were wrongfully, maliciously, or falsely 
published, or were designed or intended to bring the 
plaintiff into public contempt, hatred, scorn, obloquy, dis¬ 
grace or shame, or to harm or injure him in his business as 
an owner of race horses or otherwise, and he denies that 

any wrong or injury was perpetrated against the 
50 plaintiff in the District of Columbia or elsewhere. 

6. He denies that the articles referred to are 
libelous, and denies the intention stated in the 6th para¬ 
graph. He also denies that he and other members and 
officers of the corporate defendant met on or about August 
19, 1947, at Hagerstown, Maryland, and there voted, as 
stated in the 6th paragraph. He furthermore denies that 
the plaintiff could not race his horses, or was forced to keep 
his horses out of training, or was retarded in their training 
because of anything set out in the Amended Complaint. 

7. He denies the averments of the 7th paragraph. 

W. C. SULLIVAN, 

Attorney for Defendant John A. Manfuso. 
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51 Filed Jan. 14, 1948. Harry M. Hull, Clerk. 

Civil Action No. 3787-47 

Order 

Upon consideration of the motion of the defendant Horse¬ 
men's Benevolent and Protective Association to oppose 
and to limit the taking of depositions, and after hearing, it 
is by the Court this 14th day of January, 1948, 

Ordered that the motion be and the same is hereby denied. 

F. DICKINSON LETTS, 
Justice. 

Approved as to form: 

JOHN C. POOLE, 

DUDLEY G. SKINKER, 

1719 Eye Street, N.W., 

Washington, D. C., 

Attorneys for defendant Horsemen’s 
Benevolent and Protective Association. 


52 Filed Feb. 20, 1948. Harry M. Hull, Clerk. 

Civil Action No. 3787-47 

Order 

Upon consideration of the Motion of the defendant Horse¬ 
men's Benevolent and Protective Association, to Stay the 
Taking of Depositions and Interrogatories, and after 
hearing, and it being represented to the Court by counsel 
for the parties that they have agreed, as a matter of con¬ 
venience, that the deposition of the witness H. H. Ferguson, 
shall be taken in Washington, D. C., it is by the Court this 
20th day of February, 1948, 

Ordered: 

1. That the motion to stay the taking of depositions and 
interrogatories be and the same hereby is denied, and, 

2. That the witness H. H. Ferguson shall, in response to 
a Subpoena Duces Tecum duly served upon him, appear 
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at Room 1029, National Press Building, Washington, D. C., 
February 27, 1948, at 4:00 o’clock P. M., before Lucius V. 
Friedli, Notary Public, or before some other officer duly 
authorized by law to administer oaths, and produce all of 
the papers, books, records, etc., called for in said Subpoena 
and his deposition shall thereupon be taken by plaintiff. 

F. DICKINSON LETTS, 

Seen: Justice. 

DUDLEY G. SKINKER, 

1719 Eye Street, N.W., 

Attorney for defendant Horsemen's 
Benevolent and Protective Assoc. 


53 Filed Mar. 19,1948. Harry M. Hull, Clerk. 
UNITED STATES COURT OF APPEALS 


for the District of Columbia —January Term, 1948 

No. 9771 

District Court C.A. No. 3787-47 

Horsemen’s Benevolent and Protective Association, A 
Corporation, 

Petitioner, 


v. 


Wayne Kendrick, 

Respondent. 

Before: Edgerton, Clark and Prettyman, JJ. 

Order 

On consideration of the petition for allowance of a special 
appeal from the order of Mr. Justice F. Dickinson Letts 
entered in this cause on January 14, 1948, in the District 
Court of the United States for the District of Columbia, 
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and of respondent’s objections to said petition, and of peti¬ 
tioner’s reply to the objections, It is 

Ordered by the Court that a special appeal from said 
order be, and it is hereby, allowed, expressly limited, how¬ 
ever, to the power of the trial court after ordering the taking 
of the deposition in this case, to refuse to limit the scope 
thereof, and, It is 

Further Ordered by the Court that the stay order entered 
by this court herein on February 27, 1948, be, and it is 
hereby, continued in effect pending final disposition of this 
appeal. 

Per Curiam. 

United States Court of Appeals for the District of 
Columbia. 

Dated March 18,1948. 

A true Copy, Teste: 

JOSEPH W. STEWART, 

Clerk of the United States Court of Appeals 
for the District of Columbia. 

Filed Mar. 18,1948. Joseph W. Stewart, Clerk. 


(6630) 
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IN THE 

United States Court of Appeals 

Foe the District of Columbia. 


No. 9771. 


HORSEMEN’S BENEVOLENT AND PROTECTIVE 
ASSOCIATION, a corporation, Defendant, Appellant, 

v. 

WAYNE KENDRICK, Plaintiff, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

We adopt Appellant’s statement of this case insofar as 
it is applicable to the order of this Court entered March 
18, 1948, in which a special appeal was allowed * * ex¬ 
pressly limited, however, to the power of the trial court 
after ordering the taking of the deposition in this case, to 
refuse to limit the scope thereof, * * 

STATUTES AND RULES INVOLVED. 

The statutes and rules involved are as set forth in ap¬ 
pellant’s brief. 


STATEMENT OF POINTS. 

1. The sole question presented is whether the trial court 
abused its discretion in refusing to limit the scope of depo¬ 
sition to be taken by the appellee. 
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ARGUMENT. 

This action was brought in the Court below for libel, 
damages and for injunction against the appellant and 
John A. Manfuso, Vice President of the Maryland, Dela¬ 
ware and West Virginia Division of the appellant corpo¬ 
ration. The defendant John A. Manfuso admittedly has 
an office and transacts business in the District of Colum¬ 
bia, and has filed an answer to the complaint. (App. 36). 

The appellant did not file an answ T er to the original or 
the amended complaint. It did, however, file a Motion to 
Quash Service of Process and Return. (App. 7, 13, 20). 

After ‘appellee served notice on appellant, and John A. 
Manfuso, of the taking of deposition, the appellant filed a 
Motion to Oppose and Limit the Taking of the Deposition. 
(App. 27). On January 14, 1948, the trial court overruled 
appellant’s Motion to Oppose and Limit the Taking of 
Deposition, and on February 20,194S, the court entered an 
order directing the taking of the deposition of H. H. Fer¬ 
guson on February 27, 1948. (App. 38). From the latter 
order this special appeal was allowed. 

Thus there are two defendants, one of whom filed an 
answer to the complaint. The other moved for dismissal 
on the grounds that it was not and is not doing business 
in the District of Columbia. The trial court held, in effect, 
that the deposition of the secretary of the defendant cor¬ 
poration could be taken and that he should produce pap¬ 
ers, books, records, etc., called for in a subpoena duces 
tecum duly served upon him. 

Rules 26 and 30 (b) and (d) Federal Rules of Civil Pro¬ 
cedure contemplate that the appellee has the right to take 
the deposition in question unless the trial court, in exer¬ 
cising its proper discretion, limits the scope of the deposi¬ 
tion, or enters some other order pertinent thereto. The 
trial court having found that the defendant John A. Man¬ 
fuso was Vice President of a division of the defendant 
corporation, had a place of business in the District of Co¬ 
lumbia, had filed an answer to the amended complaint, 
ruled that the appellee should not be limited in the scope of 
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the deposition of the secretary of the appellant to the sole 
question of appellant’s doing business in the District of 
Columbia. 

The Court will observe that H. H. Ferguson, secretary 
of appellant corporation, filed an affidavit (App. 15) in 
which, among other things, he claims that the appellant is 
not and never has been doing business in the District of 
Columbia and that it is not authorized to do so, that it 
maintains no office in the District of Columbia and that no 
officer, agent, employee or representative of the appellant, 
who is in the District of Columbia, or has been therein, is 
there in any official or representative capacity for the pur¬ 
pose of transacting business for the appellant. A read¬ 
ing of this affidavit, in connection with the other affidavits 
in the record discloses that there is a sharp issue of facts 
relating to the doing of business by the appellant in the 
District of Columbia. In view of the peculiar type of busi¬ 
ness of the appellant we submit that we should be per¬ 
mitted to thoroughly and exhaustively examine the wit¬ 
nesses by deposition in order to ascertain the real facts. 
This is particularly so because the defendant John A. Man- 
fuso, Vice President, has an office in the District of Co¬ 
lumbia, whereas the appellant corporation, so far as we 
are presently able to determine, has no actual office any¬ 
where for transacting business—unless it is the office of its 
Vice President, the defendant John A. Manfuso. 

We believe, under the circumstances, that it would be an 
abuse of authority to interfere with the taking of the depo¬ 
sition at this time. Should it develop in the taking of the 
deposition that an item of testimony sought to be adduced 
by either side is irrelevant or upon some other ground in¬ 
admissible, the complaining party can save an objection 
and have it properly passed on by the Court. The Court 
is always available to hear and deal with such complaints. 
The better rule seems to be that, when by interposing ob¬ 
jections the rights of litigants can be fully safeguarded, 
there is no occasion for asking rulings on them until the 
questioning of the witness has come to an end. Jacobowitz 
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et al v. Kremer et al, 7 F. R. D. 110; Urquhart et al. v.- 
American-La France Foamite Corporation, 144 Fed. (2d) 
542; Moors Federal Practice (1938) 2467, 2468. 

The appellee has invoked the deposition power of the 
Rules of Civil Procedure as a matter of right. He has not 
subjected the appellant to oppression, harrassment or any 
unreasonable or unnecessary expense, as charged by the 
appellant. The deposition will be taken at appellee’s ex¬ 
pense and the process of the court should not be used to 
delay, or interfere with, the taking of depositions which 
are provided for under the Federal Rules of Civil Proce¬ 
dure. 

CONCLUSION. 

The trial Court did not abuse its discretion in directing 
the taking of the deposition of H. H. Ferguson as provided 
in its order. The appellant can well be protected by sav¬ 
ing objections to any questions propounded to the witness 
by counsel for appellee and those objections can properly 
be ruled upon by the Court. The peculiar circumstances 
of this case justify absolute freedom in the taking of depo¬ 
sitions as there are two defendants in the court below, one 
having filed an answer. Thus there is no justification for 
forcing appellee to take two sets of depositions, one relat¬ 
ing to the sole question of the appellant doing business in 
the District of Columbia and another relating to the defen¬ 
dant John A. Manfuso, Vice President of the appellant 
corporation—who admittedly has an office in the District 
of Columbia. The District Court was correct, and exer¬ 
cised its proper discretion, in overruling appellant’s Mo¬ 
tion to Oppose and Limit the Taking of Depositions. 

Respectfully submitted, 

Walter M. Basttan, 

A. K. Shipe, 

National Press Building, 
Washington 4, D. C-, 
Attorneys for Appellee. 




